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1 THE VIDEOGRAPHER: This is the 

2 videotape deposition of Judge Harold R. Tyler taken 

3 by the defendants in the matter of Robert A. Falise 

4 et al versus the American Tobacco, et al under the 

5 jurisdiction of the U.S. District Court, New York 

6 District, Docket Number CV 977640 JPW. 

7 This deposition is being held at 

8 Kirkland & Ellis, New York City on Wednesday, 

9 October 20, 1999. My name is Jim Roberts, the video 

10 specialist. The court reporter is Greg DiDonato. 

11 We're here from the firm of Veritext Reporting with 

12 offices in Roseland, New Jersey. 

13 Counsel will now state their 

14 appearances for the record and the court reporter 

15 will please wear in the witness. 

16 MR. BERNICK: David Bernick and Mike 

17 Foster for Brown & Williamson. 

18 MR. CARPENTER: Andrew Carpenter for 

19 Lorillard. 

20 MR. BROAS: Tim Broas for Philip 

21 Morris. 

22 MR. BICKS: Peter Bicks from Orrick 

23 Herrington for the plaintiffs and also appearing for 

24 the witness as well. 

25 THE REPORTER: Would you raise your 
page 4 

page 5 

1 right hand, please. 

2 Do you solemnly swear that the 

3 testimony you will give in this matter will be the 

4 truth, the whole truth, and nothing but the truth, 

5 so help you God? 

6 THE WITNESS: I do. 

7 HAROLD R. TYLER 

8 2 Beekman Place, New York, New York 10022, 

9 having been duly sworn, was examined and testified 

10 as follows: 

11 EXAMINATION 
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12 BY MR. BERNICK: 

13 Q. Morning, Judge Tyler. My name is 

14 David Bernick. I introduced myself before the 

15 deposition. We're going to see if we can get 

16 through your questioning here today in efficient 

17 order for you. 

18 Could you tell us when you retired 

19 from the bench. 

20 A. 1970, very early 1975 I left the bench to go 

21 to Washington to the Department of Justice. 

22 Q. At any time since 1975, have you 

23 acted as a judge? 

24 A. A real judge? 

25 Q. A real judge, 

page 5 
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1 A. No. 

2 Q. Okay. You were a trustee, an interim 

3 trustee for the Manville trust from 1987 through I 

4 believe it is October 1988; is that correct? 

5 A. I didn't know I was an interim trustee. I 

6 thought I was a trustee. 

7 Q. Okay. I wanted to be precise. Do 

8 you recall that during the period of time that you 

9 were a trustee the plan of reorganization for 


10 

Manville Corporation had not yet been consummated? 

11 

A. 

That 

is true. 

12 


Q. 

Okay. But you regarded yourself as 

13 

acting 

as a 

trustee during the period of time — 

14 

A. 

Yes. 


15 


Q. 

— prior to the consummation of the 

16 

plan? 



17 

A. 

I did 

. 

18 


Q. 

Okay. Have you ever been deposed 

19 

before? 


20 

A. 

Oh, yes. 

21 


Q. 

Okay. 

22 

A. 

Not as a trustee, however. 

23 


Q. 

Okay. Could you tell me how many 

24 

times 

you've 

given testimony in a deposition? 

25 

A. 

Well, 

when I was the deputy attorney genera. 

page 
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1 I was deposed two or three times. And since the 

2 election of '76, rather since January of 1977 when I 

3 returned to private practice, I'd say I had been 

4 deposed three or four sometimes. 

5 Q. Can you just give me a flavor for 

6 what kinds of cases or what kinds of proceedings 

7 those depositions were connected with. 

8 A. Well, since I've been to private practice 

9 I've been deposed in cases where somebody has 

10 brought some form of malpractice case, I guess. 

11 Q. Okay. Well, I know you know very, 

12 very well the rules of the deposition process, but I 

13 want to make sure that one of them is emphasized, 

14 because no matter how many times you've been deposed 

15 and how familiar you are with it, it's a very 

16 important one; and that is that, if you don't 

17 understand anything that I ask you at any point in 

18 this deposition, would you please be sure to let me 

19 know and I'll do my best to rephrase the question so 

20 that we have a mutual understanding on what I'm 
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21 asking you. Can we proceed on that basis? 

22 A. Rest assured I will. 

23 Q. Okay. Sounds good. Prior to the 

24 time, do you remember when in 1987 you became a 

25 trustee of the Manville trust? 
page 7 
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1 A. I do not precisely because the selection 

2 process seemed to be, to go on endlessly. 

3 Q. Okay. 

4 A. No, I can't fix a date. 

5 Q. Okay. Do you remember it was earlier 

6 in the year as opposed to later in the year? 

7 A. I can't even do that. 

8 Q. Okay. There are a couple documents 

9 that I might be able to use to refresh your memory 

10 on that here in a minute. But let me ask you, prior 

11 to the time that you became a trustee in 1987, had 

12 you had any prior dealings at all involving 

13 asbestos? 

14 A. As a lawyer and as judge, no. 

15 Q. In any other capacity had you had any 

16 prior dealings involving asbestos? 

17 A. Yes, I did. 

18 Q. Can you tell us about that? 

19 A. When I was a freshman in Princeton, my 

20 father, when I came home for the summer, had me, 

21 some men go downstairs in his office building and 

22 rip the asbestos off a huge furnace, and all we had 

23 over our faces were handkerchiefs. 

24 Q. I see. 

25 A. That was my experience, 

page 8 
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1 Q. You later came to reflect on that 

2 experience, I'm assuming. 

3 A. To some extent. 

4 Q. Apart from that, any other prior 

5 involvement — 

6 A. Not that I recall. 

7 Q. — with asbestos. Prior to the time 

8 that you became a trustee in 1987, had you ever 

9 acted as a trustee before? 

10 A. Well, I'm sure that I was appointed a trustee 

11 in somebody's will, but I never really acted that I 

12 can recall. 

13 Q. Apart from that, any prior 

14 appointment as a trustee? 

15 A. Not that I recall. 

16 Q. At any time since you were a trustee 

17 of the Manville trust, have you ever acted as a 

18 trustee? 

19 A. Not that I recall. 

20 Q. Apart from the dealings that you had 

21 with the Manville trust, have you had any other 

22 dealings involving asbestos? 

23 A. The only other involvement was that my 

24 parents had a farm in Upstate New York, and when 

25 they died I was a fiduciary of their estates, and 
page 9 
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1 one of the tenants on the farm claimed that she was 

2 going to catch one of the asbestos diseases because 


http://legacy.library.ucsf.§dHU^n^]4rlltiS§a®fiWpcMindustrydocuments.ucsf.edu/docs/lggl0001 



3 there was a furnace in the seller which was covered 

4 with asbestos. 

5 So I dealt with her and I persuaded 

6 her, with the aid of some government documents, that 

7 there are ways and means of covering that small, 

8 relatively small amount of asbestos that was 

9 covering the very small part of the furnace, would 

10 be better than ripping it out. And since she was a 

11 member of the faculty down in Hamilton College, she 

12 was an intelligent woman, she read the periodicals 

13 or reports from some government agency, and 

14 consented to that suggestion. 

15 Q. I take it then that your only 

16 professional connection with asbestos was your 

17 connection with the Manville trust; fair statement? 

18 A. Right. When I was a judge, I never heard or 

19 got near any kind of case based on or relating to 

20 asbestos. 

21 Q. Okay. After you resigned from your 

22 position as a trustee of the Manville trust, can you 

23 just give me a brief overview of what activities you 

24 have been involved in concerning the trust since 

25 that time, 
page 10 
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1 A. At some point I went on a modest retainer 

2 with the trust because there was quite a new cast of 

3 members, and I can't remember the exact date of 

4 that, but one way or another, I would say beginning 

5 in 1990, '91 probably and up to date, actually, I 

6 have been on a modest retainer; and that's it. 

7 Q. Between the time that you resigned in 

8 1988 and 1991, when you said you had this modest 

9 retainer, do you recall having any involvement in 

10 the affairs of the trust? 

11 A. Well, whenever — certainly I had an 

12 involvement when I started out on this first 

13 retainer, which I can't be sure when it happened; 

14 but in the interim of the, between the resignation 

15 and me being a consultant with whatever I was, I 

16 don't recall that I had any contact with them except 

17 I was, once in awhile I may have heard from the — 

18 once in awhile I talked to one of the first 

19 trustees, a man named Chris Markey, who would 

20 occasionally call me and say, do you remember such 

21 and such, and I usually didn't remember such and 

22 such, but that was it. 

23 Q. Do you recall that one of the first 

24 things that you did when you had this modest 

25 retainer is, after you were a trustee and you got 
page 11 
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1 this modest retainer, do you recall that one of the 

2 first things that you did was to have a series of 

3 meetings concerning the resignation of some of the 

4 trustees in appointing their successors? 

5 A. I do. I remember there were such meetings, 

6 yes. 

7 Q. Would that roughing have been the 

8 point in time when you had this modest retainer when 

9 that started? 

10 A. Yes. 

11 Q. So you got the modest retainer. You 
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12 had these activities in connection with the 

13 resignation of certain of the trustees. What else 

14 have you done in this period of time after you were 

15 a trustee besides being involved in the resignation 

16 of some of the earlier trustees? 

17 A. There was a period where the trustees and the 

18 trust staff that one would have, the plaintiffs' 

19 lawyers groups were having many discussions and some 

20 differences with, what I would call roughly from a 

21 lawyer's point of view, corporate governance 

22 issues. I remember I attended meetings with some — 

23 well, I think I remember most times there was one or 

24 two trustees present, probably the executive 

25 director one or two times, and also I recall 

page 12 
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1 meetings with Judges Weinstein and Lifland about our 

2 progress in this area. 

3 There were also occasions when I 

4 would go with one or more of the trustees to see 

5 Judges Weinstein and Lifland. Almost always those 

6 were single; we would see one judge and then the 

7 other. They had to do with partly potential new 

8 trustees, partly with what we were doing in 

9 arranging a precise a methodology of corporate 

10 governance as could be done with the approval of 

11 everybody. And occasionally I remember going 

12 because of financial issues would become important. 

13 That's about it. 

14 Q. Would that fairly capture all of the 

15 different kinds of activities that you have been 

16 involved in since you resigned as a trustee; is 

17 there anything else that you can think of that you 

18 were involved in? 

19 A. There were recent — fairly recently there 

20 was a case brought by a plaintiffs' lawyers group 

21 having to do with their concerns about the medical 

22 audit procedures of the trust or the trust staff. 

23 The trustees did talk to me about this. And then 

24 they talked to me, I think, about their desires to 

25 hire Soloman & Cromwell. And that's about it. And 
page 13 
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1 then the case went to trial or so it was said, but 

2 it didn't get very far. 

3 Q. Was the Adams litigation, it was 

4 called the Adams litigation, do you remember if that 

5 was the main name? 

6 A. I think that's right. But it was fairly 

7 recent, the trial, the so-called trial. I say 

8 so-called because never got beyond the opening, as 

9 far as I know. 

10 And then there was a period of time 

11 when particularly two of the trustees, Mr. Lou Klein 

12 and Mr. Robert Falise, talked to me about what was 

13 going on with the corporation and what that meant to 

14 control by the trust of the capital stock. And I 

15 remember attending a meeting or two I think with 

16 judge Weinstein about that, and probably, but I 

17 can't remember for sure Judge Lifland. 

18 Q. Any other kinds of activities you can 

19 recall pursuing since the time you were a trustee? 

20 A. I cannot recall any others. 
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21 Q. Let me ask you a couple of 

22 questions. You said that this was on a modest 

23 retainer. Were you, when you pursued these 

24 different activities after you were a trustee, were 

25 you acting as counsel to the trust? 
page 14 

page 15 

1 A. Well, certainly I was never counsel of 

2 record, as we would put it, in any litigation. 

3 Q. Were you acting, did you feel that 

4 you were counseling the trust as their lawyer? 

5 A. Well, yes, but I didn't think I was a major 

6 lawyer. There were other law firms which were doing 

7 more, but I was certainly a lawyer for the trust. 

8 Q. Were you compensated for these 

9 different activities that you pursued since you were 

10 a trustee? 

11 A. Oh, yeah. Yes. 

12 Q. Can you just give me an idea for the 

13 number of hours that you've spent on these different 

14 activities over the years, even roughly? 

15 A. Well, it wasn't major. I would say, usually 

16 I would guess it would work out no more than 40 to 

17 50 hours. 


18 


Q. In total? 


19 

A. 

Per year. 


20 


Q. Per year? 


21 

A. 

Yeah. 


22 


Q. So it would be fair 

to say that since 

23 

you. 

when you resigned as trustee. 

there was a 


24 period of time where you weren't involved in trust 

25 affairs. Then roughly at the time that you were 
page 15 

page 16 

1 consulted concerning the resignation of some of the 

2 trustees, you were, had this modest retainer; and 

3 that since that time you've pursued a series of 

4 activities that have taken you somewhere in the 

5 order of 40 to 50 hours a year. 

6 A. Maximum. 

7 Q. Maximum since that time. Would that 

8 all be a fairly fair statement? 

9 A. Well, that's a long question but I think I 

10 understand it. And the answer is, yes. 

11 Q. Okay. When did you last receive any 

12 payment from the trust for, can we call it your 

13 consulting activities? 

14 A. I hope we received something recently, but I 

15 don't know, because those payments are made to my 

16 firm and not to me. I just don't know. Probably 

17 the last, maybe back in the first quarter of this 

18 year, I hope, but I don't — I'm not sure. 

19 Q. I take it that since you resigned 

20 from the trust in late 1988 that you have not been 

21 involved in the operations of the trust. Would that 

22 be a fair statement? 

23 A. Essentially, yes, that is a fair statement. 

24 Q. And I take it that as a result you 

25 can't comment on how different kinds of information 
page 16 
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1 or events may or may not have affected the 

2 operations of the trust since the time that you 
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3 resigned. Would that also be a fair statement? 

4 A. I think the answer is, that is so. 

5 Q. Okay. Were you ever consulted in 

6 connection with the suit that brings us here today? 

7 A. No. The only consultation was, I was told 

8 by, first by David Austern, the general counsel of 

9 the trust, that I would be deposed. That's all I 

10 know. 

11 Q. But that presumably would have 

12 happened sometime during the course of this year? 

13 A. Yeah. That's true. 

14 Q. Okay. But when he contacted you 

15 about that, was that the first time that you had 

16 learned of the fact that this case was pending? 

17 A. No, I don't think so. I think the first time 

18 I heard about it was that I was talking to trustees 

19 Falise and Klein about something totally unrelated, 

20 and they mentioned that they were considering 

21 bringing a suit; that is, when they say they, the 

22 trustees. I would believe that was either early 

23 this year or late last year, probably in the latter. 

24 Q. Late '98? 

25 A. Yes. Okay. Probably back in '98. 

page 17 

page 18 

1 Q. I will tell you that this lawsuit was 

2 filed prior to that time. It was filed in 1987. 

3 A. Was it? 

4 Q. Yes. I say that to you not to catch 

5 you up at all but to just kind of probe whether you 

6 are sure that they had those conversations with you 

7 before the lawsuit was initiated or after? 

8 A. No. On that basis then, my answer, I'd have 

9 to change my answer. It came after. But I didn't 

10 know about the suit when it was precisely filed. I 

11 never did. 

12 Q. I take it that you were not consulted 

13 at all about the decision to file a lawsuit? 

14 A. I was not. 

15 Q. Since this lawsuit had been filed 

16 have you done any professional work in connection 

17 with this lawsuit? 

18 A. No. 

19 Q. Have you done any kind of work at all 

20 in connection with this lawsuit? 

21 A. No. Peter Bicks and I have discussed, you 

22 know, the timing of this, and told me that I was 

23 going to be deposed, which I knew from David 

24 Austern; and that's about all that's happened. 

25 Q. Have you ever been asked to or in 
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1 fact gone ahead and reviewed any materials, any 

2 documents or testimony that relate to this case? 

3 A. I have not reviewed any testimony. So I 

4 don't even know who has testified, if any. I did 

5 look at some documents which were, I don't know 

6 where they came from, but there were documents, they 

7 were copies of internal documents of certain tobacco 

8 companies. But I can't even remember what companies 

9 they were. And I did not spend much time on them, I 

10 just riffled through them. 

11 Q. Apart from your riffling through 
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12 those tobacco documents, are there any other 

13 documents or any other work that you've done, any 

14 other documents or any other work that you've done 

15 in connection with anything relating to tobacco? 

16 A. No, I've never done anything relating to 

17 tobacco. 

18 Q. Mr. Bicks represented as this 

19 deposition began that he was acting as your lawyer 

20 here today. Is that so? 

21 A. Well, yes. I assume so. But he is of course 

22 employed by the trust. But he I assume had been and 

23 is looking out for my interest; yes. 

24 Q. Was that something you discussed 

25 before the deposition or was that something that 
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1 with the benefit of some sort of reflection looks 

2 like it's a good idea? 

3 MR. BICKS: Or neither? 

4 MR. BERNICK: Or neither. 

5 A. I'm not sure — 

6 Q. I guess I'm really asking, before 

7 this deposition commenced. Judge Tyler, did you talk 

8 with Mr. Bicks about whether he would or should 

9 represent you? 


10 

A. 

Oh, 

no. He called me. 

I was told by 

David 

11 

Austern somebody from Peter's 

firm would represent 

12 

me. 

And indeed Peter then called shortly — 

well, 

13 

don ' t 

know 

when — and said that was so. 


14 


Q. 

Okay. Are you 

paying for Mr. 

Bicks' 

15 

time 

in connection with this < 

deposition? 


16 

A. 

Have 

I retained him? 



17 


Q. 

Yes . 



18 

A. 

I haven't retained him 

at all, no; the 

19 

trustees or 

somebody. 



20 


Q. 

Just asking. Judge Tyler. 


21 

A. 

No. 

I understand. 



22 


Q. 

Since the time 

that you were told by 

23 

Mr. Austern 

that you might be 

deposed, and setting 

24 

aside 

context that related to 

the scheduling 

of the 

25 

deposition 

itself, have you had any meetings 

or 

page 

20 
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1 discussions concerning your testimony here today? 

2 A. No, I really have not, and I don't know what 

3 anybody else has said. And Peter was intelligent 

4 enough not to anticipate precisely or in any way 

5 what questions you would ask. 

6 Q. Okay. So I take it that you didn't 

7 have any discussions with Mr. Bicks or anybody else 

8 about what you or somebody else thought the 

9 questions might be or what your testimony might be? 

10 A. I did express surprise to both Mr. Austern 

11 and Mr. Peter Bicks as to what I could possibly be 

12 asked that was germane to the litigation as I 

13 understand it. 

14 Q. Did they provide you an explanation? 

15 A. They had various guesses, and that was about 

16 it. I expressed surprise at the guesses because 

17 they didn't impress me very much in terms of what 

18 they would do to help facilitate either side in this 

19 case. 

20 Q. Well, if I were to ask you, are you 
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in a position today — I'll just ask you flat out — 
to tell us about the effect that tobacco company 
documents which have been produced in the last two 
years, what that effect would have been on the 
operations of the trust historically and on the 
21 
22 

decision-making concerning filing a lawsuit against 
tobacco companies, is that something you can speak 
to based upon your own personal knowledge? 

A. Yes. During — yes. If I had read those and 

other things I've read in not only the general press 
but in the legal press, and I had read those back in 
the relatively brief time when I was a trustee, I 
certainly would have been interested in considering 
what the trust should do. I would have been. 

Q. You would have been interested? 

A. I certainly would have been. 

Q. Okay. 

A. And I would have raised it with my general 

counsel and my fellow trustees. 

Q. Do you know what you all would have 

decided to? 

A. I'm sorry. What? 

Q. Do you know what you would have 

decided to do? 

A. Of course not. But I certainly would have 

raised it. But even though at the time we were busy 
doing other things, we were busy with what I 
considered then and I consider now our first 
obligation in those earlier years, establishing a 
place of business, establishing a staff, etcetera; 

22 

23 

but other than that, I certainly would have raised 
it. Now, that is not to say that I know what we 
would have done; that's too iffy. 

Q. Well, we have at least something to 

talk about here this morning with you then. 

I take it that prior to the time that 
Mr. Austern talked to you, you were not aware that 
you had been identified in filings in this case by 
the trust as a witness with knowledge about certain 
subjects? 

A. With knowledge about what? 

Q. I'll rephrase the question. Did 

anyone bring to your attention at any point in time 
that the trust had identified you in discovery 
responses as a person knowledgeable concerning 
certain issues in this case? 

A. Well, I didn't know I had been identified in 

any way. 

Q. Is that the first, when you heard it 

from me, is this the first time that you've heard 
this? 

A. I don't recall being told that I had been 

identified as having knowledge about specific 
issues. 

Q. Well, to answer your question about 

23 

24 

why we're here today, that's why we're here today, 
because you've been identified by the trust in 
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3 discovery responses as a person with knowledge about 

4 certain issues, and we're just going to pursue 

5 them. 

6 A. Well, I have to see what those certain issues 

7 are. 

8 Q. Let me cover some historical 

9 background with you for a moment. 

10 Do you know how you came to be 

11 selected to be a trustee? 

12 A. Not precisely, no. 

13 Q. What's your understanding? 

14 A. I have a longtime friend here in New York who 

15 was involved heavily in the adoption of the 

16 bankruptcy plan and then was involved in the 

17 selection process, his name is Leon Silverman. He 

18 is a retired partner of Freed Frank. We go back to 

19 when we were fearless assistant U.S. attorneys in 

20 this district. 

21 Q. I see. 

22 A. And he said that the — it would be nice to 

23 have somebody who was a former judge and who had not 

24 been involved in asbestos issues at all; and he knew 

25 me well enough to know that I was not. He may have 
page 24 

page 25 

1 said some other things, but I do remember he said 

2 that. 

3 I said that I had a time problem but 

4 I was interested because it seemed to me that having 

5 been involved in class action litigation from, for 

6 too long, for almost 13 years as a judge, that it 

7 would be nice if some of these large tort cases 

8 could be disposed of other than through formal 

9 litigation in our federal courts or our state 


10 

courts; and I 

was interested therefore in seeing 

11 

where 

this would work. That I remember. 

12 


Q. 

Anything else that you can recall 

13 

about 

your being retained? 

14 

A. 

No. 


15 


Q. 

Do you recall that the other trustees 

16 

included Francis Hare who is otherwise known as 

17 

Brother Hare? 


18 

A. 

Yes, I 

do. 

19 


Q. 

And Mr. Fogel? 

20 

A. 

Yes, I 

do. 

21 


Q. 

I believe his name was Dan Fogel? 

22 

A. 

Dan Fogel. 

23 


Q. 

And a Mr. Blinken, Donald Blinken? 

24 

A. 

I do. 


25 


Q. 

And John Sawhill? 

page 

25 
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1 

A. 

Yes. 


2 


Q. 

And then there was yourself and 

3 

Mr. Markey; correct? 

4 

A. 

I'm sorry. Myself and — 

5 


Q. 

Yourself, Mr. Markey, Chris Markey? 

6 

A. 

Yeah. 

Yes . 

7 


Q. 

It's true is it not that Brother Hare 

8 

as of 

the time 

: that he was selected had enjoyed a 

9 

long 

and successful career as a plaintiff's lawyer; 


10 correct? 

11 A. So I was advised by him and others. 
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12 Q. And it was also true, were you 

13 advised that Mr. Fogel also had strong ties to the 

14 plaintiffs' side of the bar? 

15 A. Yes. 

16 Q. Do you recall that the first 

17 executive director was Marianna Smith? 

18 A. Yes. 

19 Q. And that she was hired from a 

20 position that she was then occupying at ATLA, which 

21 is, as you know, the American Trial Lawyers 

22 Association? 

23 A. Right. 

24 Q. And ATLA is a plaintiffs' 

25 organization? 
page 26 
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1 A. Absolutely. 

2 Q. A plaintiffs' trial association; 

3 correct? 

4 A. I knew it then and I know it now. 

5 Q. Mr. Austern also was hired from ATLA, 

6 was he not? 

7 A. Fired from where? 

8 Q. Hired from ATLA. He used to work for 

9 ATLA, too? 

10 A. I had forgotten that. 

11 Q. Does that now refresh your 

12 recollection that he too was hired from ATLA? 

13 A. I'm not sure — no, I think this comes as a 

14 bit of a surprise. 

15 Q. Do you remember — 

16 A. But I was not — I was heavily involved in 

17 interviewing Marianna, and I knew Dan Fogel 

18 professionally before and admired and liked him; and 

19 there were two of us, and I can't remember who the 

20 other was, who were principally involved in hiring 

21 Marianna. I didn't really have much to do except I 

22 knew of David's father at Covington & Burling 

23 slightly because I had a number of close friends 

24 from college who were in Covington & Burling. 

25 So I didn't pay much attention to his 
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1 background except to know that he came from — I 

2 never knew — I don't think I ever knew he came from 

3 any involvement with ATLA. 


4 


Q. 

Did you hear about Pat Houser also 

5 

came 

from ATLA? 



6 

A. 

Pat whom? 



7 


Q. 

Houser. 



8 

A. 

Houser, 

yes . 



9 


Q. 

She came from ATLA too; 

right? 

10 

A. 

I think 

so. 



11 


Q. 

Well, if you take a 

look 

at the 

12 

composition of 

the trustees — 



13 

A. 

Right. 




14 


Q. 

-- there's two of the 

six 

trustees 

15 

significant ties to the plaintiffs' 

bar 

, and then 

16 

the 

top people 

who were hired on to 

be 

the staff 


17 also had had significant ties to the plaintiffs' 

18 bar. 

19 The question I'm going to ask you is, 

20 was there basically a, call it a policy or a 
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21 guidance or a goal in selecting trustees and then 

22 populating the higher positions of the staff to 

23 bring on board people who did have significant 

24 regulations with the plaintiffs' bar? 

25 MR. BICKS: Objection to the form, 
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1 Go ahead. 

2 A. Well, let me answer it this way. I 

3 understand your question to be, did, or did I 

4 understand that we were making a special effort to 

5 hire ATLA people? 

6 Q. I'll rephrase my question because 

7 that's not really what I intended to ask. 

8 A. Well then, please, do. 

9 Q. What I intended to ask was whether, 

10 one of the things that was sought to be accomplished 

11 in hiring the staff for the trust was to hire people 

12 that did have significant relations with the 

13 plaintiffs' bar in order to establish basically 

14 goodwill with the plaintiffs' bar in light of the 

15 fact that there were going to be a lot of dealings 

16 with plaintiffs' lawyers? 


A. 

Well, 

let me break 

this down. 


Q. 

Go ahead. 


A. 

First 

of all, I had 

nothing to do with 


20 selecting Brother Hare. I had nothing to do with 

21 selecting Dan Fogel. I happened to enjoy my 

22 association with both men. And, as I've said 

23 further, I knew Dan Fogel's reputation as a lawyer 

24 because I had been involved with other things and I 

25 had been very respectful of his abilities, 

page 29 
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1 Coming to the staff, it is true that 

2 one of the reasons that we hired Marianna was 

3 because she had experience. We thought it might 

4 help. But we also knew that she had some experience 

5 in dealing with administration, and that she could 

6 be perceived as not being totally biased in favor of 

7 the trust or Manville through the trust or something 

8 of that nature. 

9 And that's why I at least and one 

10 other, I think it was Don Blinken, we did interview 

11 Marianna with care, because we wanted to make sure 

12 that she would be relatively unbiased despite the 

13 fact that we were looking for her to be familiar 

14 with the plaintiffs' bar or at least most of it. 

15 And she understood that; and we therefore 

16 recommended to our fellows that we hire her. 

17 Q. Okay. I'm not suggesting that the 

18 only reason that you hired Marianna Smith was that 

19 she had ties to the plaintiff. 

20 A. It was a fact. 

21 Q. The ties to the plaintiffs' bar would 

22 be a factor; would that be fair? 

23 A. Sure. 

24 Q. Let's talk a little bit about the 

25 obligations of the trustees. The trustees were 
page 30 
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1 basically in positions as being fiduciaries; 

2 correct? 
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3 A. Yes. 

4 Q. And is it true that the obligations 

5 of a fiduciary are some of the highest obligations 

6 known in the law? 

7 A. Well, let's talk about the law that was 

8 binding. The answer is that, as you know, that it 

9 was provided that New York law would apply. 

10 Now, I will tell you at that time I 

11 could never understand why anybody did this, and I 

12 still don't think it was a good idea. But I am very 

13 familiar with New York law, and I understand that 

14 fiduciary obligation would be higher than if we were 

15 just known as some sort of administrative body 

16 facilitating the payment of claims. 

17 Q. Did the trustees have an obligation 

18 to comply with the plan of reorganization as it was 

19 approved in the related documents? 

20 A. Of course, we assumed we did; yes. 

21 Q. Let me just probe your understanding 

22 or recollection of that a little bit. Is it true 

23 that the trust was responsible, had begun the 

24 responsibility in the plan to resolve what were 

25 formerly the Manville corporation's liabilities for 
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1 asbestos-related claims? 

2 A. I'm not sure I understand that at all. 

3 Q. Let me go back over it. Manville 

4 company, Manville Corporation had liability for 

5 claims brought by people that were exposed to its 

6 asbestos; correct? 


7 

A. 

Of course. 

8 


Q. 

Is it true that the trust became 

9 

responsible for taking on those liabilities and 

10 

resolving them? 

11 

A. 

Oh, yes. 

12 


Q. 

That's all that I was asking you. 

13 

A. 

Okay. 


14 


Q. 

Would it be fair to say that those 

15 

were 

the only 

liabilities that the trust was to pay 

16 

for. 

that is. 

liabilities arising out of injuries 

17 

that 

resulted 

from exposure to Manville asbestos? 

18 

A. 

Injuries or illness, yes. 

19 


Q. 

So it's not the job of the trust to 

20 

pay 

for or compensate for other liabilities, solely 

21 

the 

liabilities arising out of exposure to Manville 

22 

asbestos; is 

that fair? 

23 

A. 

Well, 

if you, if I see where you're going. 

24 

I'm 

not sure 

I totally agree with "only." If there 

25 

were 

certain 

cases where Manville would have some 
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1 responsibility but maybe not total, yes; but if 

2 you're trying to get me to say that there was no 

3 synergy of some sort between asbestos diseases and 

4 other contaminants, if you want to call them, I 

5 would not agree with you. 

6 Q. Well, I'm not really trying to get 

7 you to say anything other than to focus on the 

8 precise thing that I asked, which was, Manville's 

9 liability. 

10 In any case where there was a claim 

11 brought by a person who alleged injury from Manville 
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12 asbestos, the only job of the trust was to resolve 

13 Manville's liability — 

14 A. Right. 

15 Q. — correct? 

16 A. But not to exclude an awareness in so doing 

17 of possible other liability joint or whatever. 

18 Q. Fair statement. So that if a claim 

19 were brought and had to be resolved by the Manville 

20 trust where the claimant was exposed not only to 

21 Manville asbestos but to other contaminants or toxic 

22 materials, the sole job of the trust was to pay for 

23 the Manville share of the liability; correct? 

24 MR. BICKS: Objection to the form. 

25 A. Well, I think I've already answered it in any 
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1 event, but let me put it this way. I certainly 

2 agree that our principal function was to deal with 

3 liabilities in whole or in part for somebody's 

4 illness or injury caused by Manville. But that was 

5 not to say that we couldn't have claims over, if we 

6 thought there was some liability under prevailing 

7 law, that somebody else would share that liability. 

8 Q. I never suggested — 

9 A. I didn't say you did. But I'm just being 

10 very cautious because I don't want to kid you; 

11 that's the way I felt and I assume the other 

12 trustees felt. 

13 Q. Sure. If the trust felt that there 

14 was liability in some third party, the trust had the 

15 ability under this plan of reorganization to file 

16 those claims; correct? 

17 A. Well — 

18 Q. Is that correct? 

19 A. To file claims? We didn't have any 

20 responsibility to file claims. You don't mean 

21 that. I must have missed something. 

22 Q. Okay. Well, let's go back again 

23 because I thought that's what you just said. We'll 

24 go back. 

25 Claims are filed against the Manville 
page 34 

page 35 

1 trust alleging exposure to Manville asbestos. 

2 Okay? The question to you is, when it comes to 

3 paying the claim, the sole responsibility of the 

4 trust is to pay that portion of the claim that 

5 constitutes Manville's share arising from exposure 

6 to Manville's — 

7 A. I agree. 

8 Q. Is that correct? 

9 A. Yes. 

10 Q. If the trust wants to prosecute 

11 litigation against a third party — 

12 A. Which could be another asbestos company. 

13 Q. It could be another asbestos 

14 company — did you feel that the trust had the 

15 ability under the plan of reorganization to file 

16 those claims if they thought that they were 

17 appropriate? 

18 A. I believe that was so. 

19 Q. In resolving the Manville portion of 

20 the liability, did the trust have an obligation 
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under the plan of reorganization to do so on a fair 
and equitable basis? 

A. Yes. 

Q. Did the trust have the obligation 

under the plan of reorganization to seek settlement 

35 

36 

as the means of resolution in priority to any other 
means of resolution? 

A. Indeed, yes. And one of the reasons that I 

wanted to be involved was just this: It seemed to 
me that having spent my lifetime in lit — I mean my 
professional lifetime pretty much in litigation, 
that there had to be some better way to resolve 
things without the usual processes of highly 
fractious litigation. 

Q. And therefore you were in a sense — 

A. I was very interested, quite apart from our 

fiduciary duties in just this. 

Q. But in fact the plan was, in the 

sense, philosophically in harmony with your own 
interests in that the plan specified that settlement 
was the preferred means of — 

A. Yes. 

Q. — of resolution; is that correct? 

A. That is correct. 

Q. Is it also true that there was an 

obligation on the trust to conserve the trust 
estate? 

A. Yes. And that was a very, very important 

issue because, as you know, it wasn't, it was by no 
means a certainty as to two things: how well 

36 

37 

financially the company would be, and how many 
claims would be filed. 

Q. Was another obligation under the 

plan, another obligation of the trust under the plan 
to resolve only bonefide claims involving Manville 
on liability? 

A. Yes. 


8 Q. Was another obligation of the plan 

9 for claims resolution the procedures that were 

10 spelled out in what was called the claims resolution 

11 procedure? 

12 A. Hm-hmm. 

13 Q. Were you with ne on that? 

14 A. I didn't hear your question. I heard a 

15 statement but I didn't hear a question. 

16 Q. I tried to put a question mark at the 

17 end, but I'll do it again. 

18 A. Okay. 

19 Q. Do you recall that one of the plan 

20 documents was called the claims resolution 

21 procedure? 

22 A. I believe that's so. 

23 Q. And was another obligation of the 

24 trust under the plan to follow the claims resolution 

25 procedure? 
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1 A. To the best of our ability, yes. 

2 Q. Did you feel that it was within the 
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3 authority of the trust knowingly to depart from the 

4 requirements of the plan of reorganization? 

5 MR. BICKS: Objection to the form of 

6 the question. 

7 MR. BERNICK: Do you understand the 

8 question? 

9 THE WITNESS: Could you repeat that. 

10 I think I have it. 

11 MR. BERNICK: Sure. 

12 Q. Was it within the authority of the 

13 trustees to, in a sense, consciously decide not to 

14 follow one or any number of requirements of the plan 

15 of reorganization? 

16 A. Well, I did not believe that we had that sort 

17 of a right. 

18 Q. Okay. For example, would it have 

19 been within the authority of the trust to follow a 

20 course which resulted in discrimination among 

21 claimants in how or how much they would be paid? 

22 A. Well — 

23 MR. BICKS: Objection to the form of 

24 the question. 

25 A. Well, I do not think that we had the right to 
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1 discriminate against claimants on any basis. 

2 Q. Did you have the right as trustees 

3 unilaterally to change any provision of the plan? 

4 A. I did not understand that we had that right. 

5 Q. Let me ask you as a trustee, if at 

6 any time you felt that the plan could not be 

7 executed according to its terms — 

8 A. A — 

9 Q. I wasn't done with question. It 

10 might have sounded like I was. Let me put it you to 

11 you again. 

12 If at any time you as the trustees 

13 felt that the plan could not be executed according 

14 to its terms, if you felt that, did you have the 

15 authority as trustees to proceed with execution of 

16 the plan? 

17 MR. BICKS: Objection to the 

18 hypothetical question. 

19 A. The answer to that is, no. I would think we 

20 would have obliged, and I think we were aware of 

21 this, that we would have to go to the court to get 

22 changes in order do anything different. 

23 Q. And that would have been a formal 

24 process where you would openly petition the court 

25 for the right to or the opportunity to make changes; 
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1 correct? 

2 A. Yes. 

3 Q. I'm sorry? 

4 A. Yes. And indeed we always perceived that 

5 then Chief Judge Lifland, and then later on when 

6 Judge Weinstein was given a special assignment to be 

7 in charge of asbestos litigation in New York on 

8 behalf of the federal courts located here, we 

9 understood that we would have to go to both of them 

10 if we wanted any changes in the decretal paragraphs 

11 of the plan. 
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12 Q. Let's talk a little bit about the 

13 liability, the Manville liability that the trust 

14 assumed. Is it true that under the terms of the 

15 plan of reorganization that the liability of 

16 Manville for injuries caused by its asbestos was not 

17 to be contested? 

18 MR. BERNICK: Do you understand the 

19 question? 

20 A. I must be missing something here. That 

21 doesn't make any sense to me. 

22 Q. I'll rephrase it. 

23 A. Would you rephrase it. 

24 MR. BICKS: It doesn't make any sense 

25 to me but I thought that two great minds here would 
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1 be able to figure this out. 

2 MR. BERNICK: I'm more concerned 

3 about the great mind to your right, but that's all 

4 right. 

5 Q. Judge Tyler, if a claim were brought 

6 against the trust by a person exposed to Manville 

7 asbestos and that person could establish that in 

8 fact they had been exposed to asbestos and they had 

9 an asbestos-related injury, isn't it true that under 

10 the plan of reorganization the trust then had an 

11 obligation to pay regardless of whether it might be 

12 able to defend the conduct of the Manville 

13 Corporation? 

14 MR. BICKS: Objection to the form. 

15 A. The form doesn't bother me but it doesn't 

16 make any sense because obviously the duty of the 

17 trust and its staff was to pay meritorious claims. 

18 So I don't really understand what you're asking. 

19 That was the duty of the trust. 

20 Q. Well, let me ask it this way. Do you 

21 recall that prior to the time that Manville went 

22 into bankruptcy, there were a variety of defenses 

23 that were mounted by Manville in defending claims 

24 that were brought against it? 

25 A. I'm sorry to say, I don't have a memory of 
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1 all the things that Manville's lawyers did before 

2 this happened. I'm sorry. I don't. 

3 Q. Okay. As far as you're concerned, if 

4 somebody presented a claim against the trust 

5 alleging injury resulting from Manville asbestos, 

6 they were entitled to be paid by the trust pursuant 

7 to the plan; fair statement? 

8 A. Yes. They would go through the processes and 

9 the priority laid out in the trust to either settle 

10 these things or, if need be, litigate them; but not 

11 to go off on some tangent about some other thing 

12 that would excuse Manville, if that's what you're 

13 asking. 

14 Q. That's what I was asking. Is it true 

15 that what you just described as the responsibility 

16 of the trust to pay claims of asbestos-related 

17 injury from Manville asbestos, that that obligation 

18 was not qualified by whether a person was a smoker 

19 or not? 

20 MR. BICKS: Objection to the form of 
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21 the question. 

22 A. Well, at the time I assumed and I think 

23 everybody assumed that, if you looked at the 

24 statistics that we were initially presented with, 

25 that most of the claimants would be, and as I 
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1 recall, were men who worked in various industries 

2 where smoking was almost to be assumed. And the 

3 reason I thought that was that I believed that based 

4 on the experience during World War II that many of 

5 the men who worked in shipyards, this was a form of 

6 work where there was a great deal of smoking. So I 

7 certainly knew that undoubtedly there would be many 

8 claimants who had smoked. 

9 Q. Were you aware of any exception that 

10 was created by the plan of reorganization whereby 

11 people who either were smoking or who had smoked 

12 would not be able to recover from the trust for 

13 their Manville-related injuries? 

14 A. I don't recall any provision in the trust 

15 instruments that had anything to do with any 

16 distinction about this at all. But I do know that 

17 we — I assumed, and I assumed everybody else did, 

18 there was possibly some synergy between exposure to 

19 asbestos and constant smoking. That's the way of 

20 the world. But I did not have any specific 

21 knowledge of what the tobacco companies or anybody 

22 else were assuming or studying or finding about 

23 this. 

24 Q. Well, the fact of there being 

25 synergy, that is, some relationship between tobacco 
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1 use and asbestos-related illness, the fact of there 

2 being synergy had been reported in scientific 

3 literature — 

4 A. Which I did not read in those days. 

5 Q. Correct. But did you have an 

6 understanding that synergy had been reported by the 

7 scientists? 

8 A. I don't think I paid any attention if it 

9 did. I just assumed that there had to be some 

10 synergy. Just like several years ago I had a heart 

11 bypass; I understood perfectly when the physicians 

12 here treated me differently because I used to 

13 smoke. 

14 Q. Okay. The liability that the trust 

15 assumed — strike that. 

16 The liability that Manville 

17 Corporation had for asbestos-related injury, did you 

18 have any appreciation for the scope of that 

19 liability? 

20 A. In monetary terms? 

21 Q. In numbers of people that had been 

22 hurt by Manville asbestos, in numbers of people that 

23 had been hurt by Manville asbestos. 

24 A. I had no idea that the claims would continue 

25 in the volume and to the extent they have up to this 
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1 day. That's the best I could say. 

2 Q. Did you appreciate, though, while you 
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3 were the trustee that literally tens of thousands of 

4 claims at the least would be filed against the 

5 trust? 

6 A. I did. 

7 Q. Did you have any conclusion — and 

8 presumably what that meant was that people who had 

9 been exposed to Manville asbestos had been hurt in 

10 large numbers. Would that be a fair statement? 

11 A. Well, as I understood the accounts and in the 

12 papers, you remember that when Manville's lawyers 

13 came in with this ingenious approach, I understood 

14 by the, well, both the general press and the New 

15 York Law Journal and other worthy publications, that 

16 there were an awful — a great number of claims. 

17 Q. Do you recall also that there were 

18 claims that Manville had acted willfully in exposing 

19 people to the harms of its asbestos? 

20 A. That Manville had ... You mean their work 

21 force or what are you talking about? 

22 Q. That Manville as a company had 

23 consciously exposed people to the hazards of 

24 asbestos, people who were exposed to their product? 

25 MR. BICKS: You mean, did he know 
page 45 
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1 that people claimed that? 

2 MR. BERNICK: Well, we'll start with 

3 that. 

4 A. Well, yes. When we were, when we first went 

5 in to being a new — when I was what you call an 

6 interim trustee, in the very beginning somehow I 

7 remember learning that Manville had had in its 

8 possession for some time information tending to show 

9 if it were to be believed that exposure to asbestos 

10 created problems of injury or disease; yes. 

11 Q. In point of fact when those documents 

12 came to light, that was during the period of time 

13 that you were a trustee? 

14 A. Well, certainly either then or just before. 

15 Q. And do you recall that the trustees 

16 were concerned that these documents would increase 

17 the value of the claims that the trust was going to 

18 have to resolve. Do you remember that? 

19 A. Well, I certainly think that knowing the 

20 ingenuity of plaintiffs' lawyers that, yes, it would 

21 be a problem. 

22 Q. If the trust was going to have to 

23 resolve, which you expected would be at least tens 

24 of thousands of claims, would it be fair to say that 

25 in your view at the time the only way it was going 
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1 to be feasible to do that was to settle them? 

2 MR. BICKS: Objection to the form of 

3 the question. 

4 A. No, I did not assume that. 

5 THE WITNESS: I'll answer that. 

6 A. I didn't assume that that was the only way. 

7 I'm sorry. I didn't. I've been around too long 

8 then and I'm certainly around too long now. 

9 I didn't assume anything. What I was 

10 concerned about was the volume of these claims 

11 because we were told by various self-appointed or 
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12 real experts, I never was sure which, that the 

13 claims would tail off. 

14 Now, if one assumed back then, as I 

15 did, that the Manville Corporation would become more 

16 profitable in the life of the trust, and if the 

17 trail of the claims dropped off as we perhaps, maybe 

18 its better to say we didn't assume, we hoped, then 

19 the answer to your question would be that, no, I 

20 thought we would, at first, we might have a chance 

21 of doing them whether we settled or we didn't; but 

22 time events proved me wrong so ... 

23 Q. I'm just asking. When you were the 

24 trustee and you were facing what you recognized to 

25 be at least tens of thousands of claims — 
page 47 

page 48 

1 A. To start with, we did, or I did, and I assume 

2 the others did; yes. 

3 Q. All I'm asking you is whether you 

4 anticipated that the trust was going to resolve 

5 those claims through settlement or did you really 

6 believe that you could resolve them through 

7 litigation? 

8 A. My problem, Mr. Bernick, is that I'm not sure 

9 where we're going here, but I'll tell you this 

10 much. I assumed that we would be able to follow the 

11 trust provisions dealing with how to dispose and 

12 fairly dispose the claims involving Manville. 

13 I confess that I worried whether we 

14 could do it because of the volume, if it continued, 

15 would make this very difficult. On the other hand, 

16 I hoped that Manville would become more profitable 

17 and that therefore we would be in a position years 

18 later, particularly if the claims dropped off — and 

19 some of the people who came in and told us, oh, 

20 these claims will drop off ... So there was always a 

21 possibility that if we didn't settle everyone, we 

22 could still dispose of them through litigation as 

23 well. 

24 Q. I understand. So, basically, let me 

25 understand what you've said. You anticipated that 
page 48 

page 49 

1 when the trust was going to open its doors and have 

2 to deal with the tens of thousands of claims, that 

3 it would be able to follow the procedures set out in 

4 the plan, which were settlement procedures? 

5 A. Basically. 

6 Q. And that that was the way that the 

7 trust was going to resolve claims — 

8 A. We hoped. We hoped indeed. 

9 Q. And, in fact, the trust was set up 

10 operationally as an organization whose principal 

11 business was settlement; is that correct? 

12 A. Yes. Yes. I thought we had covered all 

13 that. Yes. 

14 MR. BICKS: I did, too, but we're 

15 going to go over it again, I guess. 

16 BY MR. BERNICK: 

17 Q. And if it turned out that the 

18 priorities were to be reversed, that is, that the 

19 trust would prefer litigation over settlement, in 

20 your view would that have required a different trust 
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21 operation and structure from the one that was set 

22 up? 

23 A. I think the answer to that is, yes. It 

24 didn't seem to me that we would get very far if we 

25 assumed we were going to litigate a lot, no. 
page 49 

page 50 

1 Q. Let's talk about — 

2 MR. BERNICK: Any time you want to 

3 take a break, let me know, because I can just keep 

4 on asking questions until we're done, but it is not 

5 courteous to you. If you want to take a break — 

6 THE WITNESS: I don't demand any 

7 unusual courtesy. You're doing fine. 

8 MR. BERNICK: Okay. 

9 Q. Do you recall that the first set of 

10 claims that the trust decided to resolve were the 

11 claims that had been filed against Manville before 

12 it went into chapter 11? 

13 A. We were concerned about a FIFO procedure, 

14 yeah. 

15 Q. Well, the plan spelled out a FIFO 

16 procedure would be followed in the resolution of 

17 claims; correct? 

18 A. I believe so. At least as far as I could 

19 tell before I resigned, yes. 

20 Q. And do you recall that there were 

21 roughly 16 or 17 thousand claims that were pending 

22 as of the time that Manville Corporation had gone 

23 into chapter 11? 

24 A. I don't recall the precise number but there 

25 were a lot of claims, 
page 50 

page 51 

1 Q. But there was a group of them that 

2 were called the Pre-C claims, do you recall that? 

3 A. Well, there was a group. I can't recall what 

4 it was — I can't recall what it was called. And it 

5 may be the staff had some name that I didn't know, 

6 but I know that this group of claims were out there 

7 and we had to deal with them. 

8 Q. Was there anything in the plan of 

9 reorganization that required the trust to resolve 

10 that group of claims before the plan was 

11 consummated? 

12 A. I don't remember there was or was not. I 

13 really don't. 

14 Q. Do you recall that the trust went 

15 ahead and decided to do that, that is, to resolve 

16 those pre-1982 claims before the claim was 

17 consummated and the trust formally opened its doors 

18 for business, do you recall that decision? 

19 A. I believe that's so. We wanted to get those 

20 disposed of, if possible, yes. 

21 Q. Do you recall that that idea, that 

22 is, to resolve those claims before consummation that 

23 that idea came from the claimants' lawyers? 

24 A. Well, the plaintiffs' lawyers had a group 

25 that met with us constantly, and I don't recall who 
page 51 

page 52 

1 said what first, but they were certainly and 

2 probably pushing this. 
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Q. Okay. Do you recall, though, that as 

those claims were to be settled that the trust 
couldn't actually pay them out until after the plan 
was consummated — 

A. Yes. 

Q. — and the trust opened its doors? 

A. That is true. 

Q. So that basically it was the idea to 

resolve them but contingent upon the consummation of 
the plan and the trust opening its doors; fair 
statement? 

A. It's a fair statement. It was the only way 

we could operate as we saw. Hm-hmm. 

Q. In going ahead and taking that step 

of negotiating the settlement of those claims, was 
it important that the trust believed that it would 
be feasible to resolve those claims and resolve all 
succeeding claims on the same basis? 

A. Well, that was the hope certainly. 

Q. If the trust concluded that it was 

not feasible to resolve those early claims and still 
pay later claims on the same basis, I take it the 
trust would have a significant problem; fair 

52 

53 

statement? 

MR. BICKS: Objection to the form. 

A. Well, we — we'd have a problem, yes. 

Q. Under those circumstances, it would 

be fair to say that before paying out the early 
claims on one basis and then having to pay out the 
later claims on another basis, the trust would have 
to notify the court? 

A. The trust what? 

Q. The trust would have to notify the 

court and obtain permission? 

MR. BICKS: Objection to the form. 

A. I'm sorry. Again, you turned your head 

away. I must have missed something. 

Q. Okay. If the trust concluded that it 

could not afford to pay out those early claims on 
one basis and then — strike that. 

If the trust concluded that if it 
paid out the early claims as planned, it could then 
not afford to pay out the later claims on the same 
basis, under those circumstances wouldn't the trust 
have had to seek permission to pay out the early 
claims. 

MR. BICKS: Objection to the form. 

A. To the extent — I think I understand you. I 

53 

54 

don't recall that we ever determined to do anything 
in paying first in claims that we intended to 
deviate from what our obligations were to later 
claims. 

Q. Correct. 

A. And I don't recall we ever came to that at 

least in my tenure. 

Q. That's exactly the question that I 

really — do you recall on the early claims, that is 
these pre-'82 claims, the trust authorized the 
settlement of those claims at full value, that is. 


http://legacy.library.ucsf.§dHU^n^]4rlltiS§a®fiWpcMindustrydocuments.ucsf.edu/docs/lggl0001 



12 100 cents on the dollar, payment in full? 

13 A. Well, if you're asking whether we had some 

14 discount procedure, I don't think we did. 

15 Q. I'm asking whether in point of fact 

16 what the trust authorized was the settlement of 

17 those pre-1982 claims with no discount, that is, at 

18 full value? 

19 A. Well, I said, I don't recall that we've had 

20 any deal where they would be less but than full 

21 value in the normal course. But again I'm not sure 

22 exactly what you mean. 

23 Q. Okay. Let me pursue it this way. Do 

24 you recall that under the claims resolution 

25 procedures that were called out in the plan of 
page 54 

page 55 

1 reorganization, do you recall that under those 

2 procedures the trust was obliged to evaluate each 

3 claim medically and economically? 

4 A. Well, we were instructed to evaluate those 

5 claims on all relevant considerations, yes, 

6 monetary, health-wise, condition-wise, etcetera. 

7 Q. Would it be fair to say that the 

8 trust could not consistent with the plan simply take 

9 claims at face value? 

10 A. Well, I don't recall that we were going 

11 to — are you talking about this preexisting group, 

12 first of all? 

13 Q. Any group. Under the plan of 

14 reorganization isn't it a fact that any clam had to 

15 be evaluated by the trust for its merit, it could 

16 never be taken just at face value? 


17 

A. 

And never what? 



18 


Q. 

Taken at face 

value. 

19 

A. 

Well, I 

hope we never 

did 

anything like 

20 

that. 

We had 

to evaluate them. 

We didn't, if 


21 somebody came in and said my claim is a hundred 

22 thousand dollars, we would still, I hope, evaluate 

23 it. 

24 Q. Right. And is it true that that 

25 evaluation had to be done on a claim by claim basis, 
page 55 
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1 that is, individually? 

2 A. Yes. 

3 Q. Before there was any negotiation you 

4 had to look at each claim and the different factors 

5 related to the merit of the claim; fair statement? 

6 A. Yes. 

7 Q. Did you ever come to be aware that 

8 the plan permitted the trust to perform a 

9 statistical assessment of claim value; anyone ever 

10 say that that's something that the trust could do? 

11 A. I don't recall. You're saying was there 

12 something in the plan that said thal shalt do this 

13 on a statistical basis? 

14 Q. Was there anything in the plan that 

15 gave the trust permission to do a statistical 

16 evaluation of claims as opposed to a claim by claim 

17 evaluation of the — 

18 A. I don't recall one way or another ever 

19 hearing that before. 

20 Q. You've never heard of the trust 
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21 

considering a 

statistical approach to claim 

22 

evaluation? 


23 

A. 

And the 

basis to dispose of everything? 

24 


Q. 

Of groups of claims; correct. 

25 

A. 

I don't 

recall any such thing. 

page 

56 



page 

57 



1 


Q. 

I'd like to show you what was 


2 previously marked as exhibit 4. This was. Judge 

3 Tyler, marked as exhibit 4 in earlier depositions. 

4 Do you recognize these as the minutes 

5 of a trust meeting, trustees' meeting that was held 

6 on April the 8th of 1988? 

7 MR. BICKS: I'm sorry. You said 

8 April 8th? 


9 MR. BERNICK: I'm sorry. It was 

10 April — 

11 MR. BICKS: 18th. 

12 THE WITNESS: 18th. (Pause.) 

13 A. Well, there must be some portion that you 

14 want me to focus on because I don't, I'm sure I was 

15 there. It says I was there. What is it you want me 

16 to — 

17 Q. I was going to get to that. I just 

18 want to give you an opportunity to get to that and 

19 familiarize yourself that that was a set of minutes 

20 of a board of trustees' meeting. 

21 A. Hm-hmm. 

22 Q. It reflects that you were in 

23 attendance; correct? 

24 A. What? 

25 Q. It reflects that you were in 


page 57 
page 58 

1 attendance; correct? 

2 A. Oh, yes, I'm sure I was. 

3 Q. If we take a look at the bottom of 

4 page 2, do you see where it says that Mr. Loehr 

5 reviewed — I'm sorry — Mr. Loehr reviewed the 

6 executive summary of policies for settling 

7 pre-bankruptcy claims during the Pre-C period 

8 attached hereto as exhibit A, and that the trustees 

9 agreed to the polices outlined therein with the 

10 exception of the requirement that all synopsis 

11 sheets be received prior to initiation of 

12 negotiation, do you see that? 

13 A. Yes, sir. 

14 Q. And if you take a look at exhibit A, 

15 which I think you would find on page, look at the 

16 bottom left-hand — right-had corner CRMC131121. Do 

17 you have that in front of you? 

18 A. Hm-hmm. 

19 Q. Do you see that that is in fact 

20 called "Policies For Settling Pre-Bankruptcy Claims 

21 During The Pre-C Period"? 

22 A. Yes. 

23 Q. And do you see that on page 1 of that 

24 document, which is the very next page, on the second 

25 paragraph of the introduction it says, quote, "The 


page 58 
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1 information on the pre-bankruptcy claims will be 

2 limited, and because of the desire to settle these 
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3 claims quickly, wherever possible, they would be 

4 evaluated by an application of the Manville share." 

5 Do you see that? 

6 A. Yes, I do. 

7 Q. Do you recall the trustees' decision 

8 to adopt an approach that says that the claims 

9 information will be limited and that they'll be 

10 resolved, it will be evaluated by an application of 

11 the Manville share in order to settle them quickly? 

12 A. Well, I don't recall it but here it is, I 

13 guess. 

14 Q. Did anyone ever explain to you how 

15 that approach could be reconciled with the 

16 requirements of the plan of reorganization? 

17 A. I don't recall any such explanation or 

18 discussion. 

19 Q. If we take a look a little bit 

20 further back, do you see how. I'll give you another 

21 page number here. Judge Tyler, if you page back to 

22 page 131143, which is exhibit E, do you see that 

23 there's a document entitled, "Trust Policy On Claim 

24 Valuation Methodology"? 

25 A. I do. 

page 59 

page 60 

1 Q. And it's another attachment to the 

2 minutes; correct? 

3 A. Yes. 

4 Q. And if you take a look at the next 

5 page which is 131144, under "Pre-Bankruptcy Claim 

6 Evaluation," do you see where it says, quote, "In 

7 order to settle the approximately 17,000 

8 pre-bankruptcy claims prior to consummation of the 

9 plan, detailed review of individual claims has been 

10 declared infeasible. Therefore, the trust has 

11 decided to evaluate these claims using a statistical 

12 approach." Do you see that? 

13 A. Yes. 

14 Q. Do you recall any discussion of the 

15 decision to not do a detailed review of individual 

16 claims because there wasn't enough time to do so if 

17 the claims were to be settled prior to consummation, 

18 do you recall any discussion of that? 

19 A. I do not recall whether or not that took 

20 place but, of course, these documents suggest that 

21 it must have. 

22 Q. Do you recall anyone explaining to 

23 you how the decision to evaluate claims using a 

24 statistical approach could be reconciled with the 

25 requirements of the plan of reorganization? 
page 60 

page 61 

1 A. I don't recall that one way or another. 

2 Q. Do you recall that after — strike 

3 that. If you take a look at the — is there 

4 anything that you can point to that gave the trust 

5 the authority to use a statistical approach in order 

6 to evaluate claims? 

7 A. I don't recall that the trust instruments 

8 said anything about it. 

9 Q. Can you point to any source of 

10 authority for the decision to follow a statistical 

11 approach? 
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A. In so many words, no. 

Q. In any words. 

A. You're talking still 

instrument? 


about the trust 


Q. Yes. 

A. No, I answered that. I don't recall that the 

phrase was even used. But maybe it was, I don't 
know. 

Q. Do you know of anything that would 

have given the trust the authority to negotiate 
claims without there being a detailed review of the 
individual claims? 

A. Well, I remember a discussion which, a little 

bit which appears at the Bates number 0131123, where 
61 
62 

there was talk about so-called structured 
settlements and deferred payments; and then there's 
a so-called second option of externally administered 
structured settlement, etcetera, etcetera; and then 
a discussion of so-called group settlements. I 
remember there was talk about that. 

Q. Right. But do you remember anywhere 

where the trust was given the authority to negotiate 
the resolution of any claim or group of claims 
without a detailed review of individual claims? 

A. I don't recall what if anything was said 

about that in any trust — excuse me — any plan 
document emanating from the bankruptcy court. 

Q. It was certainly your anticipation, 

was it not, that the claims would in fact be 
subjected to a detailed case-by-case review prior to 
their being negotiated; correct? 

MR. BICKS: Are you now talking about 
these Pre-C claims? 


MR. BERNICK: Yes. 

MR. BICKS: Because we went back and 

forth? 

A. I've always went back and forth. 

Q. This all relates to the Pre-C claim. 

A. That's right. I have told you and I will 

62 
63 

repeat again, I do not recall that there was 
anything in the plan documents that bore on this 
issue at all. Now that you've shown me this is 
exhibit 4, I have to agree that I was present at a 
meeting when this kind of thing was discussed. But 
I don't recall even the discussion except from what 
I read here. 

Q. Do you recall that the CRP 

specifically required a case by case evaluation of 
each claim? 

A. I'm sorry. I, what is the CRT? 

Q. The CRP, the claims resolution 

procedure. 

A. And that it did what? 

Q. It specifically required individual 

case-by-case evaluation; correct? 

A. I assume that it did. I can't actually 

recall, but I assume that it did. But I don't know 
that that related to this pre-plan consummation of 
group of cases. 
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21 Q. But isn't it true that the CRP, its 

22 claims resolution procedures, spelled out 

23 requirements for the resolution of any claim by the 

24 trust? 

25 A. I assume that was, that that was the 

page 63 

page 64 

1 language. I don't know one way or another. I 

2 haven't reviewed the thing for years. But it 

3 wouldn't surprise me if that was the language. 

4 Q. Okay. That was again your 

5 understanding, is that all claims had to be treated 

6 in the same way by the trust; correct? 

7 A. Well, I think we're just rolling around on 

8 the rug now. The problem is this, we decided to go 

9 ahead to try and dispose of the pre-plan cases; and 

10 there was discussion, as you and I have agreed, 

11 which is shown in this document included in exhibit 

12 four. Now, I do not remember what the plan said 

13 about preexisting claims. I just don't remember. 

14 Q. Well, I guess really what I'm asking 

15 you is, do you remember that anything in the plan of 

16 reorganization permitted the trust to evaluate and 

17 resolve any group of claims differently than any 

18 other group of claims? 

19 A. I don't recall that those documents said 

20 anything about the actual details. But I do think 

21 that I agree with you that whatever we did should be 

22 done on a fair, equitable and reasonable basis and 

23 that we shouldn't discriminate against one claimant 

24 as against another. 

25 Q. If I could borrow this book back for 

page 64 

page 65 

1 a second. Judge Tyler. I want to show you exhibit 2 

2 which has been marked in previous depositions, 

3 called the "Claims Resolution Procedures," and I 

4 direct your attention in particular to page 3, 

5 paragraph B(6) and ask you whether that sets out a 

6 requirement for the individual evaluation of claims 

7 resolved by the trust? 

8 (Handing; pause.) 

9 A. I don't recall this specifically but, now 

10 that I see it, I know that it exists, and existed. 

11 Q. Is there any way — is there anything 

12 that you can point to reconcile the requirements of 

13 the claims resolution procedure as spelled out in 

14 B(6) on page 3, any way you can reconcile that with 

15 the decision that was taken not to do a detailed 

16 individual claim review for the Pre-C claims? 

17 A. Well, here's my problem with this, 

18 Mr. Bernick. I don't recall exactly what happened 

19 with the, with regard to what we will call the 

20 pre-plan claims. 

21 Q. Okay. I understand that. But I'm 

22 asking you — 

23 A. I know you've shown me documents in which 

24 we've discussed apparently or some expert discussed 

25 various alternative approaches, because you've shown 
page 65 
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1 it to me; but I don't recall what we really did. 

2 Q. Well, in point of fact, according to 
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3 the minutes that are exhibit 4, in page 2 of those 

4 minutes, the Pre-C claims procedure that was 

5 exhibit A was specifically approved by the trustees; 

6 correct? 

7 A. Well, can you help me, where was this? 

8 Q. That the trustees agree to the 

9 policies outlined herein with the exception of the 

10 requirement that all synopsis sheets be received 

11 prior to the initiation of negotiation. Do you see 

12 that? 

13 A. Yes. 

14 Q. And exhibit A as you just saw said 

15 that there wasn't going to be a detailed review of 

16 the individual claims because it was going to take 

17 too long; right? 

18 A. Yes. 

19 Q. All I'm saying is, is there anything 

20 that you can point to that would reconcile the 

21 trustees' decision not to do a detailed review of 

22 individual claims with the requirement of the CRP 

23 that said that there would be — 

24 A. Well, this presupposes that the CRP was in 

25 effect then. I don't know that it was. 

page 66 

page 67 

1 Q. Wasn't the CRP, the claims resolution 

2 procedure, one of the plan documents? 

3 A. Yes, but the plan had not been approved as I 

4 recall it. 

5 Q. I see. So you felt, I thought you 

6 told me at the outset of the deposition that you 

7 felt that the trust had an obligation to follow the 

8 plan during the period of time before consummation? 

9 A. If I did, I am mistaken because I don't think 

10 I knew that. 

11 MR. BICKS: I don't think you were, 

12 as I understand, David, where you were coming from, 

13 I don't recall that we were distinguishing between 

14 pre- and post-consummation, at least I didn't 

15 understand that. 

16 MR. BERNICK: The record will be what 

17 the record will be. 

18 THE WITNESS: Well, if the record is 

19 what you say, then I'm mistaken because I don't 

20 believe that we were following precisely the plan, 

21 if it wasn't already approved. How could we? 

22 Q. Well, for this reason. Let me 

23 suggest it to you. Judge Tyler, you tell me if I'm 

24 wrong. The Pre-C claim, any claim that was settled 

25 by the trust before the plan was consummated could 
page 67 

page 68 

1 not be paid until the trust opened its doors; 

2 correct? 

3 A. Well, that I think, that I'd have to agree 

4 with. I wouldn't have any formal authority to do 

5 that in terms of payment. 

6 Q. Right. And after the trust opened 

7 its doors and the payment was made, the payment 

8 could only be made in accordance with the plan of 

9 reorganization; true? 

10 A. Well, this is — this is something I never 

11 really have any precise memory about, but in theory 
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12 you may have been right. I just can't remember, 

13 other than the fact that we had these claims, and we 

14 did discuss getting rid of them, if possible. 

15 Now, I suppose that you may be 

16 technically correct. I just don't know, but I — I 

17 have to accept that what was said here in the 

18 minutes is what we agreed to. Now, what all that 

19 meant precisely, I'm not sure at this date, except 

20 that we were trying to get through and clear off 

21 those old claims if we could. 

22 Q. Can we go back now to the basics. 

23 Are you saying that the trustees felt that they 

24 could settle the Pre-C claims before consummation 

25 without following the plan of reorganization? 
page 68 

page 69 

1 A. Well, if you — is it exhibit 2? 

2 Q. Exhibit 2 is the CRP. 

3 A. Hm-hmm. B(6). 

4 Q. You can see the CRP is an annex to 

5 the trust agreement and the trust agreement was a 

6 plan document; correct? 

7 A. Well, certainly it said that there are 

8 various factors which may include, and then it goes 

9 on to talk about typical ones and so on ... 

10 Q. It says that the MCV shall evaluate 

11 each individual — 

12 A. Well, there's no doubt about that, which 

13 factors may include ... but I don't know at this 

14 point 11 years later what discussion we had about 

15 this, and indeed the documents you've shown me 

16 don't — aren't very clear except to say that the 

17 trustees did vote to proceed to dispose of by 

18 settlement. 

19 For example, if you look at 

20 exhibit 4, the minutes, I don't even remember page 1 

21 where they say there was an extended discussion of 

22 the proposed interim report to Judge Lifland. I 

23 don't remember what that was. 

24 Q. But the question that I put to you, 

25 Judge Tyler, is whether the plan of reorganization 
page 69 

page 70 

1 was binding upon the trustees in their 

2 decision-making prior to the consummation date? 

3 A. I'm sorry. What? 

4 Q. Before the plan was consummated, did 

5 you feel that the trustees in their decision-making 

6 had to follow the plan of reorganization or not? 

7 A. Well, I assumed that we did but I'm not sure 

8 that on the day of April 18, 1988, we discussed 

9 that. There doesn't seem to be any real indication 

10 in the minutes that we did. It does seem to 

11 indicate that we approved something with one 

12 exception, which doesn't cover what you and I are 

13 talking about. 

14 Q. Okay. But again, as you understood 

15 it, the trustees in their decision-making had to 

16 follow the plan of reorganization during — 

17 A. Once the plan was consummated, I agree, we 

18 did. 

19 Q. And would you agree with me that 

20 under the plan of reorganization the CRP was a plan 
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21 

document, that 

is, the 

claims 

resolution procedures? 

22 

A. 

Yes . 





23 


Q. 

Would you agree 

with me 

that 

24 

paragraph B(6) 

of the 

document 

creates 

a mandatory 

25 

obligation to 

do claim 

by claim individual review? 

page 

70 






page 

71 






1 

A. 

Yes, it 

does. 





2 Q. And would you agree with me that the 

3 minutes for the April 18, 1988 meeting reflect a 

4 decision by the trustees not to do a detailed 

5 individual claim review in connection with the 

6 negotiation of the Pre-C claims in particular? 

7 A. Well, wait a minute, I keep losing where we 

8 agreed to whatever we agreed. Page — 

9 Q. 2 at the bottom, approved exhibit A. 

10 A. Yeah. 

11 Q. And exhibit A was the one that said 

12 that a detailed individual review is not feasible; 

13 correct? 

14 A. Yes. I have to accept that. 

15 Q. And would you agree with me that as 

16 you sit here today you can point to nothing that 

17 would reconcile, that is, to justify, the decision 

18 that was made on April 18 with regard to the Pre-C 

19 claims, you can't reconcile that with what the plan 

20 required, can you? 

21 A. Well, the only way you could reconcile it is 

22 to say that statistics could not be considered. 

23 Q. And yet statistics were the approach 

24 that was approved on April 18th; correct? 

25 A. I'm sorry. What? 

page 71 

page 72 

1 Q. The statistical approach was exactly 

2 what was approved by the trust on April the 18th; 

3 correct? 

4 A. Okay. Assuming that, it is not excluded by 

5 the trust plan. 

6 Q. Oh. How do you reconcile a 

7 statistical approach with the claim by claim — 

8 A. Statistical approach is not mentioned as such 

9 in there. I have to agree with that. 

10 Q. Not only that, but not only did the 

11 trust adopt a statistical approach, but it said 

12 specifically that a detailed individual claim review 

13 was infeasible; correct? 

14 A. Yes. 

15 Q. Which means it wasn't going to be 

16 done; correct? 

17 A. Yes, I accept that as possibly, right. 

18 Q. As you sit here today you can't 

19 reconcile those decisions on April the 18th with the 

20 plan, can you, as you sit here today? 

21 A. I cannot. 

22 Q. Okay. Now, when — one other 

23 question about this procedure, again, if you could 

24 turn to exhibit A that was approved. It said 

25 specifically, and I'll turn you back to it. Judge 
page 72 

page 73 

1 Tyler, it says specifically that a market, or a 

2 Manville share approach, a Manville share approach 
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3 was going to be used. Do you see that in the second 

4 paragraph? 

5 A. Yes. 

6 Q. Do you know what the Manville share 

7 approach was? 

8 A. No, not today I don't. But it's — it does 

9 say the Manville share is based upon a consideration 

10 of historical settlement values within which the 

11 trust should be able to fairly settle cases. 

12 Q. Do you know if anyone ever presented 

13 to the trustees what Manville's share was with 

14 regard to any negotiation of any group of cases? 

15 A. I do not recall that anybody did, but perhaps 

16 they did. 

17 Q. Do you recall that there was an 

18 estimate of how much it was going to cost to resolve 

19 all these claims? 

20 A. The preexisting claims? 

21 Q. All of the claims, that is, do you 

22 remember that there was an estimate that was done in 

23 connection with the bankruptcy case about how much 

24 it was going to cost to resolve all of the claims 

25 that were going to be brought against the trust? 
page 73 

page 74 

1 A. Forever and forever. 

2 Q. Forever and forever. 

3 A. I don't recall them but I would be inclined 

4 to think that there were estimates. We were 

5 constantly getting written material that somebody 

6 would make estimates of this kind. 

7 Q. Do you remember that an estimate had 

8 to be performed in order for the bankruptcy court to 

9 conclude that the plan of reorganization was 

10 feasible? 

11 A. Had to be, and there was a lot of testimony 

12 about that, as I recall. 

13 Q. Do you remember, and other people 

14 have testified to this, I'm just asking about your 

15 own recollection, do you recall that under the 

16 estimate that was used for purposes of determining 

17 feasibility that the average cost of claim 

18 resolution was $25,000 per claim; does that number 

19 stick in your mind at all? 

20 A. I think that's right, I think it was used. 

21 Q. Do you recall that the number of 

22 claims being projected was between 83 and 100 

23 thousand claims? 

24 A. I don't recall that, but it doesn't surprise 

2 5 me. 

page 74 
page 75 

1 Q. Now, Mr. Austern has testified in 

2 this case, if you'd like, I can show you his 

3 testimony, he has testified that as of April 1988 

4 the same period of time he and others at the trust 

5 knew that it was not going to be possible to resolve 

6 claims for $25,000 a pop. Do you recall his ever 

7 telling you that in this time period, that is, April 

8 of 1988? 

9 MR. BICKS: Objection to the form. 

10 A. You're asking me if I recall specifically 

11 that it was David Austern who said this? 
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12 Q. Do you recall anybody telling you in 

13 the spring of 1988 that in fact it was not going to 

14 be possible to achieve the per claim resolution 

15 value that had been used in the estimates? 

16 A. I recall that in the spring of 1988, I'm not 

17 sure it was April, that I certainly had a concern 

18 and I believe others had a concern whether or not 

19 this was possible. 

20 Q. Do you recall that by, that during 

21 the summer of 1988 the trust staff in fact went 

22 ahead and started to negotiate resolution of these 

23 early Pre-C claims, do you recall that? 

24 A. What did the staff do? What is your 

25 question? 
page 75 

page 76 

1 Q. That was my question. Do you recall 

2 that the staff went around and negotiated with the 

3 plaintiffs' lawyers to settle in groups their 

4 pre-1982 claims? 

5 A. I don't have any doubt that it happened much, 

6 but I don't specifically recall it was in July. 

7 Q. Okay. Do you remember that that 

8 happened during the period of time that you were a 

9 trustee, that is, that those negotiations occurred? 

10 A. Yes. 

11 Q. Do you recall that as a result of 

12 those negotiations it became clear to the trust that 

13 the actual cost of resolving claims was far above 

14 what had been projected earlier? 

15 A. The answer to that is, yes, I don't recall 

16 exactly when and how but, yes. 

17 Q. And that's something that came to 

18 your attention as a trustee; fair? 

19 A. Yes. 

20 Q. Did Mr. Austern or anyone else tell 

21 you as of the summer of 1988 that in their view the 

22 trust would not in fact have enough money to pay all 

23 of the claims that it was expected to receive? 

24 A. Well, as I hinted at least earlier at some 

25 point, and it would be right in there, I guess, the 
page 76 

page 77 

1 answer is, yes, we were all concerned, as far as I 

2 know. 

3 Q. Apart from whether you were 

4 concerned, Mr. Austern has testified about reaching 

5 the conclusion in the summer of 1988 that the trust 

6 would not in fact have enough money to pay claims 

7 even after it sold its stock. Do you recall his 

8 telling you that or anyone else telling you that 

9 that's what they had concluded as of the summer of 

10 1988? 

11 A. Well, is — I can't recall specifically it 

12 was he. My recollection is that a number of people 

13 reported that conclusion that they individually had 

14 made, and that reported this to the trustee, and I 

15 know the trustees were very concerned. 

16 Q. If it turned out that they were 

17 right, that is, if it turned out that they were 

18 right, that is, that there wouldn't be enough money 

19 to pay all the claims, what that would mean is that 

20 if you went forward and paid these early pre-1982 
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21 claims in full, that later claims wouldn't be 

22 treated as well; correct? 

23 MR. BICKS: Objection to the form. 

24 A. Well, that was a possibility, I suppose, but 

25 I don't recall any figures one way or another on 
page 77 

page 78 

1 that. 

2 Q. Any time it occurred, if it occurred 

3 that the trust was not going to have enough money to 

4 pay everybody in full, then if the trust still went 

5 ahead and paid the early claims in full, that would 

6 mean that there was going to be discrimination down 

7 the road; the one follows from the other, correct? 

8 MR. BICKS: Objection to form. 

9 A. I understand that in theory but I don't 

10 understand you in practice because I don't know what 

11 happened. And when you say in full, I can't imagine 

12 that the earlier claims were paid in full in the 

13 sense that each lawyer or each litigant or each 

14 claimant, I should say, felt that he or she was 

15 being paid in full. 

16 Q. Wasn't that the commitment that the 

17 trust made to the claims that were pre-1982 claims 

18 that were settled, that is, that they would be paid 

19 in full? 

20 A. Well, I think the phrase, in full, meant that 

21 they would be settled one way or another and gotten 

22 out of the way. 

23 Q. They would be paid their full 

24 settlement value; correct? 

25 A. Well, yes, but full settlement value, but it 

page 78 

page 79 

1 would have to be negotiations of some sort. 

2 Q. Sure. Sure. But the negotiations 

3 would be over the question of what a full settlement 

4 was; they wouldn't be negotiations over what a half 

5 settlement or a 50 cents on the dollar settlement 

6 was. 

7 MR. BICKS: Objection to the form. 

8 A. I have great problems with that. Lawyers 

9 don't work that way that I know of. You have to 

10 negotiate and somebody can say, oh, we'll settle for 

11 50 cents on the dollar. I don't know whether they 

12 did or they didn't. 

13 Q. I was just trying to find the 

14 language of the plan. Did you, do you recall that 

15 the plan required — 

16 A. The plan what was what? 

17 Q. The plan of reorganization required 

18 that the, that all of the claims against Manville be 

19 paid in full, do you remember that that was a 

20 requirement in the plan of reorganization? 

21 A. Language like that was used but that doesn't 

22 mean in full, meaning somebody's individual theory 

23 as to what is full. 

24 Q. It would have to be negotiated. 

25 A. And that depends on what the trust negotiator 

page 79 

page 80 

1 says and the lawyers say. So it seems to me we're 

2 just spinning in different directions. I don't 
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understand what this really means. 

Q. I'll put it to you. I'll try to put 

it to you again as simply as I can or be as clear as 
I can be. 

It turns out that the trust did not 
have enough money to pay all of the claims in full, 
just didn't have enough money. 

A. Hm-hmm. 

Q. If it nonetheless went ahead and paid 

the early claims in full — 

MR. BICKS: Whatever in full means. 
MR. BERNICK: Is that an objection? 
MR. BICKS: I'm anticipating a 
problem before we get to it. 

MR. BERNICK: Don't anticipate a 
problem. If you have an objection, make the 
objection. 

Should I start over again. Judge 

Tyler? 

THE WITNESS: Seems to me we've 
plowed this furrow for a long, longtime. And the 
answer is, the claims would be paid in full meant, 
means to me that we would dispose as large of a 
80 
81 

number as we could prior to the consummation of the 
plan. But to me the way you use in full connotes 
that you're saying at top dollar. 

Q. No, I'm not saying top dollar at 

all. 

A. Each claim would be disposed of at the dream 

and fancy of a claimant. 

Q. Let's have an agreement. When I say 

claimants are paid in full, I mean that there is a 
settlement of their claim. 

A. Okay. 

Q. On a fair and equitable basis in 

accordance with the plan of reorganization. 

A. Well, we did not have a plan of 

reorganization all along the line, as you and I have 
agreed. 

Q. Well, we haven't agreed to any such 

thing. I thought you said that even before the 
period of pre-consummation you recognized that the 
plan of reorganization was binding upon the 
trustees, true or not? 

A. I realize that we were trying to work within 

the parameters of the trust agreement. 

Q. You were obliged as a matter of 

law — 

81 

82 

A. Please, please, Mr. Bernick, please don't do 

that because now I mistrust you and I don't want to 
do that. 

What I am saying to you is, we 
believe that we could be in a position to dispose of 
the Pre-C claims, and we agreed to do this first, 
even before the plan was consummated. We believed 
that we were working within the letter and spirit of 
the plan. Now, you apparently disagree, and I don't 
quarrel with you, you can do whatever you want. But 
we did what we did, and there it is. 
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12 Now, I don't recall how many of those 

13 claims were settled. And I don't recall how exactly 

14 the negotiators proceeded. Now you had suggested to 

15 me that we were out of sink and out of compliance. 

16 I can't deal with whatever the language says. So 

17 what do you want to ask further? 

18 Q. I was really trying to ask you really 

19 a different question from the procedures question. 

20 And I apologize if I wasn't being clear in what I'm 

21 asking. I'm trying to ask you something that's new 

22 and different. I'm asking you a financial 

23 question. 

24 A. Hm-hmm. 

25 Q. If the trust came to the conclusion 

page 82 

page 83 

1 in 1988 before consummation that there wasn't going 

2 to be enough money to pay all the claims in full on 

3 a fair and equitable basis, negotiated, if it came 

4 to that conclusion, and it nonetheless went ahead 

5 and paid these pre-'82 claims in full then it would 

6 have a discrimination problem, would it not, with 

7 regard to the subsequent claims? 

8 MR. BICKS: Objection to the form. 

9 MR. BERNICK: Do you understand what 

10 I'm asking you? 

11 A. I do. The key phrase from my point of view 

12 is that, what you're suggesting is that before the 

13 plan was even consummated that we all knew for 

14 certain there wouldn't be enough to pay all claims. 

15 Q. I want you to assume for purposes of 

16 my question that, yeah, I'm assuming that the trust 

17 knew that there was not going to be enough money to 

18 pay all the claims, before consummation that the 

19 trust knew that. 

20 A. Yeah. 

21 Q. Under those circumstances if the 

22 trust were nonetheless to proceed and pay those 

23 pre-'82 claims in full, it was going to have a 

24 discrimination problem with regard to the claims 

25 down the road; correct? 
page 83 

page 84 

1 A. That part I don't agree with. 

2 Q. Why wouldn't it have a discrimination 

3 problem? 

4 A. Because, speaking for myself, I can't speak 

5 for Austern or anybody else, I was very concerned 

6 and one of the reasons I resigned from the trust was 

7 just what we're talking about. I was very worried 

8 that we weren't able to do it unless two things 

9 happened: The flow of claims over a period of time 

10 would diminish and, number two, that the corporation 

11 would have a very good economic history in the next 

12 few years. 

13 Q. And if those two events did not 

14 materialize — 

15 A. We would have a problem. 

16 Q. Right. 

17 A. I agree with that. Yes. But I don't recall 

18 at any time the trust concluding that this was an 

19 absolute certainty or at least the trustees didn't 

20 conclude it was an absolute certainty that we 
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21 wouldn't be able to, somehow to make it. 

22 Q. Okay. Well, what — 

23 A. I know that we were all concerned. I know 

24 that people including possibly David Austern had the 

25 opinion we might not make it. I understand that, 
page 84 

page 85 

1 Q. Well, how certain would the trust 

2 have to be that there was a, the financial problem 

3 of the kind that you have described as causing 

4 concern, how certain would the trust have had to be 

5 that that was going to be there before it took the 

6 step of notifying the court formally that there was 

7 a problem? 

8 MR. BICKS: Objection to the 

9 hypothetical. 

10 A. I'm not able to answer that anyhow. I don't 

11 recall that anybody was that precise about it. What 

12 we were doing, as I understood it, was trying to, 

13 trying our best to get this thing started. We felt 

14 that it would be a good idea to get rid of the 

15 preexisting or Pre-C claims, as you call them; and 

16 we were worried about how we were going to come out, 

17 particularly because it didn't seem by some people's 

18 calculations that if we continued at a healthy flow 

19 of claims over a long period of time that we might 

20 not make it. And indeed I must be one of the 

21 pessimists because though it wasn't a major reason I 

22 resigned, it was certainly one of the reasons 

23 because I wasn't convinced that the plan was going 

24 to work. 

25 Q. Did you tell people when you resigned 

page 85 

page 86 

1 that one of the reasons that you did resign was that 

2 you did have a concern about whether the plan was 

3 going to work? 

4 A. I don't think I put it in writing. I don't 

5 recall that I did. But I certainly talked to one — 

6 one of the lawyers for the trust was a former law 

7 partner of mine, a man named Harold Segall. I 

8 talked to him about this at great length. I talked 

9 to Dan Fogel about it. 


10 


Q. 

Did you talk to Mr. Markey about it? 

11 

A. 

I wouldn't be surprised but I don't recall 

12 

him 

specifically. 

13 


Q. 

Did you talk to Judge Lifland about 

14 

it? 



15 

A. 

I don ' t 

think I did before I resigned. I may 

16 

have 

later. 


17 


Q. 

You obviously didn't talk to Judge 

18 

Weinstein, you 

didn't talk to Judge Weinstein about 

19 

it before you 

resigned because he wasn't involved; 

20 

correct? 


21 

A. 

He wasn 

't — not to my knowledge, and I 

22 

didn't talk to 

him. 

23 


Q. 

I'm sorry? 

24 

A. 

I may have later, but after he did become 

25 

involved, but 

I didn't. That was long after I 

page 

86 



page 

87 



1 

resigned. 



2 Q. Do you recall that just before you 
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3 resigned there was a financial presentation that was 

4 made to the trustees? 


5 

A. 

Well, I 

'm sure there was; there were 

6 

several. 


7 


Q. 

I want to direct your attention to 

8 

what's 

previously been marked exhibit 16, Judge 

9 

Tyler. 

You'11 

see it's an October 17, 1988 

10 

presentation. 

and you'll see up in the upper 

11 

right- 

hand corner someone's marked up here "Trustee 

12 

Presentation. " 


13 

A. 

Yeah. 


14 


Q. 

And if you want to turn to the first 

15 

page. 

do you see that it says, "Today's presentation 

16 

shows 

a picture not very different from the one you 

17 

saw in 

April. " 


18 

A. 

Hm-hmm. 


19 


Q. 

And if you take a look at page, go to 

20 

the right-hand 

corners down there. 

21 

A. 

Yeah. 


22 


Q. 

Page over to 2, I guess it's 288 is 

23 

where 

we're at 

Page up to 340. 

24 

A. 

I'm sorry. Start over again. 

25 


Q. 

505340. 

page 

87 



page 

88 



1 

A. 

I'm sorry. 340. 340. 

2 


Q. 

340, do you recall being told before 

3 

you decided to 

resign that the trust was almost out 

4 

of cash? 


5 

A. 

Well, I 

don't know whether I had decided to 


6 resign or not, but certainly before I resigned, yes, 

7 the answer is that; and this was told to, this kind 

8 of material was given to us several times. 

9 Q. Do you recall that, again, turning 

10 back for a moment to 291 — I apologize for having 

11 to go back and forward, but there are different 

12 things in different places — do you recall being 

13 told in these types of presentations before you 

14 resigned that the, there were projections of the 

15 trust facing a financial crisis? 

16 A. Yes. I mean, this was the type of thing that 

17 we read several times. 

18 Q. That is what appears on 505291? 

19 A. Yes. 

20 Q. And it says on 505291 that there are 

21 really two kind of fiscal crises. The first fiscal 

22 crisis would occur at the time the trust ran out of 

23 funds, that is, cash? 

24 A. Right. 

25 Q. They had to sell stock. And the next 

page 88 

page 89 

1 crisis would occur when the stock was sold and the 

2 trust still was running out of money. 

3 A. Yes. 

4 Q. And what this page shows is that the 

5 projections or the expectations as of October 1988 

6 is that the trust is going to run out of cash in the 

7 very first year of operations, 1989, and even after 

8 it sells its stock it's going to run out of cash 

9 again really permanently in 1991; correct? 

10 A. Hm-hmm. Yes. 

11 Q. Again, that's, that was told to you 
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12 and other trustees on more than one occasion? 

13 A. I think there were several presentations like 

14 this. 

15 Q. If you take a look at page 505306. 

16 Do you recall there being presentations to the trust 

17 before you resigned saying that it could take over 

18 30 years to pay the claims filed in the first few 

19 months? 

20 A. I'm not sure I remember the 30 years as such, 

21 but I do remember a significant, we saw charts and 

22 detail opinions that it would take years to pay 

23 claims filed in the first few months; yes. 

24 Q. And at page 308, do you recall seeing 

25 presentations which said in essence that not only 
page 89 

page 90 

1 are there insufficient assets to meet liabilities at 

2 the beginning, but even after 27 years the trust 

3 still will not have enough money to pay its 

4 liabilities? 

5 A. I don't recall this specific chart, but I'm 

6 sure we were shown something like that, and this 

7 very one I'm sure. 

8 Q. Prior to the time that you resigned, 

9 Judge Tyler, did anyone ever show you any financial 

10 projections that said that the Manville trust was 

11 going to have enough money to pay all of the claims? 

12 A. That's a fair question, but I'm not sure I 

13 recall. I don't recall seeing anything that was 

14 terribly optimistic no matter what. But I don't 

15 remember whether I was — I can't answer your 

16 question. Wouldn't surprise me I did, but I don't 

17 remember. 

18 Q. Mr. Austern has testified that as of 

19 October he was as certain as he was certain of 

20 anything that the trust was going to run out of 

21 money. Did he ever express that view to you before 

22 you resigned? 

23 MR. BICKS: Objection to the form. 

24 A. I don't recall David Austern specifically but 

25 he certainly may well have done it and others may 
page 90 

page 91 

1 have done it, too. 

2 Q. Would it be fair to say that at the 

3 time you resigned your own feeling is, was that the 

4 most likely result of trust operations was that they 

5 weren't going to have enough money to pay all the 

6 claims? 

7 A. I think that I did feel that way. 

8 Q. Do you recall deciding to resign 

9 literally the day after this presentation was made 

10 on October 17th? 

11 A. I don't recall now. 

12 Q. If somebody at the trust were to say 

13 that's in fact what happened, that you decided to 

14 resign the very next day after the financial 

15 presentation on October 17th? 

16 A. If they did, I never heard that before, but 

17 maybe it happened. 

18 Q. Did you ever express to anybody in 

19 writing at or prior to the time that you resigned 

20 that in your view the plan wasn't going to work? 
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A. As I said, I discussed that on a number of 

occasions with Harold Segall, former law partner of 
mine. I discussed it with Dan Fogel. I may have 
discussed it with Donald Blinken. I may have 
discussed it with Judge Markey. 

91 

92 

Q. And the idea that the trust could 

work, that is, that it might have enough money to 
pay all the claims, that's something, that's an idea 
for which you don't know of any financial analysis 
today that says that that was right? 

A. That was submitted to us. 

Q. Yes. 

A. I can't recall that any was. 

MR. BERNICK: Why don't we take a 
break. The tape is going to run out here, so we got 
to take a break in any event. 

THE VIDEOGRAPHER: Off the record at 
12:16. This is the end of tape 1. 

(Recess taken at 12:16 a.m.) 
(Reconvening at 1:10 p.m.) 
AFTERNOON SESSION 

THE VIDEOGRAPHER: Back on the record 
at 1:09. This is tape number 2. 

BY MR. BERNICK: 

Q. Judge Tyler, obviously the decision 

to go forward and to consummate the plan of 
reorganization was a significant decision given the 
financial uncertainty that you've described; 
correct? 

A. Well, I wasn't involved in the plan of 

92 

93 

reorganization except as a trustee of the plan. So 
I don't follow you. I didn't — 

Q. Let me get at it this way. You've 

described some of the concerns that you had and that 
you discussed within the trust. 

A. Yes. 

Q. Concerning the financial feasibility 

of the plan. 

A. Right. 

Q. Correct? In the face or with the 

back drop of those concerns the decision to go 
forward and go ahead and consummate the plan was a 
pretty significant decision; correct? 

A. Well, the people who made the decision, made 

the decision. I wasn't involved in that. 

Q. I understand that. But I'm just 

asking you whether in your own view at the time that 
was a significant decision? 

MR. BICKS: Objection to the form. 

A. I can only say that to me it was a 

significant decision, but I had no role in it. 

Those were other people. Those were the court and 
the lawyers involved. 

Q. Are you aware of any legal analysis 

that was done by or on behalf of the trust regarding 

93 

94 

whether the trust was obligated to proceed with 
consummation of the plan? 
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3 A. You mean by the trustees or by the staff. 

4 Q. Sure. 

5 A. I'm not aware. 

6 Q. During the period of time that you 

7 were still a trustee, do you recall anybody 

8 presenting a legal analysis to the trustees on the 

9 question of whether the trust was obligated to 

10 proceed with consummation? 

11 A. I don't recall that anybody made a legal 

12 analysis or presentation to us. 

13 Q. Are you aware of anybody who prepared 

14 a formal petition to the court seeking the court's 

15 guidelines on whether the plan should be 

16 consummated? 

17 A. I don't recall that any such petition was 

18 planned. Presented. I don't recall that. 

19 Q. Turning to exhibit 17 — excuse me — 

20 exhibit 16 at Bates number 505320 — 

21 MR. BICKS: I don't think he has 

22 those exhibits in front of him. 

23 MR. BERNICK: He doesn't because I'm 

24 still paging through to be able to put it in front 

25 of him. 
page 94 
page 95 

1 MR. BICKS: Okay. 

2 MR. BERNICK: I just need to page 

3 through and find the right place. Actually it's 

4 505319. 

5 Q. Directing your attention to that page 

6 (handing), do you see that that page discusses the 

7 implementation of a solution for the trust? 

8 A. I see it. 

9 Q. And there are three different 


10 

solutions that 

are described at 

this page, one is 

11 

modify 

the plan 

of reorganization; right? 

12 

A. 

Well, is 

this — this is 

what is part of 

13 

something called exhibit 16; is 

that correct? 

14 


Q. 

Yes. This is the document that we 

15 

were discussing 

with you before 

we took the lunch 

16 

break. 

a presentation that was 

made on October 17, 

17 

1988 . 




18 

A. 

Yes. 



19 


Q. 

And I — 


20 

A. 

Right. 



21 


Q. 

- all I've done 

is to page back to 

22 

one of 

the other pages — 


23 

A. 

Right. 



24 


Q. 

— which is numbered 505319, and I 

25 

asked 

you whether this reflected three different 

page 

95 




page 

96 




1 

solution — 




2 A. No doubt about it, they're listed here in 

3 very brief fashion. 

4 Q. Right. In three different solutions 

5 to basically the problem that the trust was facing 

6 at the time; correct? 

7 A. I assume so. 

8 Q. Okay. Well one of them is described 

9 as being modification of the plan; right? 

10 A. Right. 

11 Q. Do you remember what modifications of 
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12 the plan were being discussed in October of 1988? 

13 A. I do not. 

14 Q. There was voluntary compliance on the 

15 part of Manville and the plaintiffs' bar. Do you 

16 know what voluntary compliance was being discussed 

17 in October of '88? 

18 A. On the part of Manville and the plaintiffs' 

19 bar? 

20 Q. Yes. 

21 A. I certainly do not. 

22 Q. And then it discusses a trust 

23 bankruptcy. Do you see that? 

24 A. I remember there was discussion by whom I 

25 cannot be sure of a possibility of the trust going 

page 96 

page 97 

1 into bankruptcy. 

2 Q. The trust going into bankruptcy even 

3 before the plan was consummated? 

4 A. I assume so because of the nature of this 

5 document and this date. 

6 Q. Which is October of 1988? 

7 A. That's what you say and I can't deny that's 

8 what you're talking about. 

9 Q. Okay. But you don't recall anything 

10 specific about the trust bankruptcy that was being 

11 discussed? 

12 A. I recall there were some who opined that the 

13 trust might likely go into bankruptcy and that 

14 that's all I recall. 

15 Q. Do you recall whether anyone was 

16 asked to analyze any of these three options, that 

17 is, modification of the plan, voluntary compliance 

18 or a trust bankruptcy? 

19 A. That is by the trustees, you mean? 

20 Q. Right. 

21 A. I don't recall that we did. 

22 Q. Was there any discussion about 

23 formally notifying the court, that is, the 

24 bankruptcy court, about these options and about the 

25 financial problems that the trust faced? 
page 97 

page 98 

1 A. I can't recall that there was or there 

2 wasn't. I do not have any recollection that the 

3 trustees decided to discuss this with the bankruptcy 

4 court. 

5 Q. I asked Mr. Austern and then 

6 Ms. Smith whether in their view consummation of the 

7 plan on schedule in the fall of 1988 was a bad 

8 idea. 


9 

A. 

Was a 

bad 

idea? 



10 


Q. 

Right. And 

they both 

said in their 

11 

view 

it was a 

bad 

idea and 

that that 

was discussed. 

12 

Did they ever 

tell you that 

in their 

view 

13 

consummation 

of the plan on 

. schedule 

was a bad 

14 

idea? 






15 



MR 

. BICKS: 

Objection 

to the form. 

16 

A. 

One was Mr 

. Austern 

and the other was? 

17 


Q. 

Ms 

. Smith. 

Ms. Smith, 


18 

A. 

Marianna? 




19 


Q. 

Right. 



20 

A. 

Right. 

I 

don't recall but they may well of. 
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21 but I don't recall one way or another. 

22 Q. Did you ever, were you ever 

23 involved — strike that. 

24 Prior to the time that you resigned 

25 as trustee, did you have any off-the-record context 
page 98 

page 99 

1 with Judge Lifland concerning the Manville trust or 

2 the Manville bankruptcy? 

3 A. I did not. 

4 Q. At any time prior to the time that 

5 you resigned, did anyone ever bring to your 

6 attention that others, that is, other people 

7 associated with the trust or working for the trust 

8 had had off-the-record contacts with Judge Lifland? 

9 A. I don't recall that I ever heard such a 

10 thing. 

11 Q. To your knowledge did the trustees of 

12 the Manville trust ever authorize anyone to be 

13 involved in off-the-record contacts with Judge 

14 Lifland concerning the Manville bankruptcy or the 

15 operation of the manual trust? 

16 A. I don't recall any formal resolution by the 

17 trustees that that should occur. Now, whether some 

18 trustee on his own did, I can't say. 

19 Q. Do you recall there ever, there being 

20 a situation where the trustees, even if there wasn't 

21 a formal resolution, gave the okay for people to 

22 contact Judge Lifland off the record? 

23 A. I never heard that any such thing happened. 

24 Q. Did you ever hear that any such thing 

25 was contemplated at any time? 
page 99 

page 100 

1 A. I don't recall that I did. 

2 Q. So, as we sit here today, the whole 

3 idea of off-the-record contacts between the trust 

4 and Judge Lifland prior to the time that you 

5 resigned, you never had any knowledge that such 

6 things were discussed or that they occurred; a fair 

7 statement? 

8 A. True. 

9 Q. Let me just ask you, is that 

10 something, if David Austern or Marianna Smith wanted 

11 to have an off-the-record contact with Judge Lifland 

12 who was then the bankruptcy judge concerning the 

13 Manville trust, was that something that they were 

14 authorized to do without informing the trustees? 

15 A. I would be surprised if that were so, and I 

16 never heard it was so. 

17 Q. I don't know if you've answered the 

18 question or if I was being clear. Is that the kind 

19 of activity or the kind of contact that you would 

20 have expected them to tell the trustee about before 

21 or at least after it occurred? 

22 A. Yes. 

23 Q. Okay. The date of your resignation, 

24 do you recall that was in October, that is, October 

25 25th or 26, 1988? 
page 100 

page 101 

1 A. Well, you came close to telling me that 

2 before lunch. So now I'm aware. 
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3 Q. Okay. But is that consistent with 

4 your own recollection? 

5 A. Yes, I wouldn't know the date but it was in 

6 the fall of that year. 

7 Q. But in any event it was prior to the 

8 time that, prior to the time that the plan was 

9 consummated, you resigned prior to the time that the 

10 plan — 

11 A. I think that's right. 

12 Q. — consummated and the trust formally 

13 opened? 

14 A. When was the trust formally — I mean, the 

15 plan consummated? 

16 Q. I believe it was in the very end of 

17 November 1988. Mr. Bicks can correct me if I'm 

18 wrong but I believe that's correct. 

19 A. Well, that seems about right to me now that 

20 you mention it, yeah. 

21 Q. In any event, you resigned before 

22 that event occurred; correct? 

23 A. Hm-hmm. And the one reason as I recall it 

24 then was because I wanted to at least allow some 

25 time before the plan formally was adopted to replace 
page 101 
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1 me as a trustee, if possible. 

2 Q. But I take it that your testimony is 

3 that you were not involved in the decision-making of 

4 the trust on whether actually to consummate the plan 

5 on time, that's not actually something that you were 

6 involved in? 

7 A. I may have been but I don't recall it. Maybe 

8 I missed something. Your question is, did I get 

9 involved prior to resigning in some suggestion that 

10 we go to the court or somebody, is that what your 

11 question is? 

12 Q. Let me put it to you very simply or 

13 maybe a little bit more clearly. 

14 We've seen that there was a 

15 presentation given — 

16 A. Yes. 

17 Q. — on October 17 regarding the 

18 financial — 

19 A. Right. 

20 Q. — problems that the trust was facing 

21 in that that presentation also included in some 

22 possible ways of addressing the problem — 


23 

A. 

Right. 


24 


Q. 

Correct? 

25 

A. 

Right. 


page 

102 



page 

103 



1 


Q. 

We also know that at some point 


2 shortly thereafter you resigned? 

3 A. Right. 

4 Q. Correct? And that there was some 

5 period that elapsed between the time that you 

6 resigned and the time that the trust was — plan was 

7 consummated and the trust opened its doors; correct? 

8 A. Right. 

9 Q. All I'm asking you is whether 

10 subsequent to this presentation on October 17 you 

11 participated in the decision-making of the trust to 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


essentially proceed as planned and consummate the 
plan? 

A. I don't recall that I did have any such, and 

I don't know that I recall that anybody on the trust 
had any conversations about what or what not to do 
during that period. 

Q. Upon — strike that. You issued a 

letter of resignation; correct? 

A. I assume I did. I think I did. Yes. 

(Exhibit No. 39 Memo dated October 
25, 1988 to file and attached letter dated October 
24th, 1988 marked for identification.) 

BY MR. BERNICK: 

Q. I'm going to mark as exhibit 39 a 

103 

104 

memo dated October 25, 1988 to file from yourself 
and then the attached letter dated October 24th, 
1988, and ask you whether this is a copy of a memo 
from yourself to file attaching your letter of 
resignation as exhibit 39? 

(Handing; pause.) 

A. Yes. 

Q. In fact, is it true. Judge Tyler, 

that you've retained certain documents within your 
possession relating to your activities as a trustee 
and thereafter relating to the Manville trust? 

A. Yes. I thinned the file at some point, I 

can't remember when, but basically I did retain what 
I consider important to retain. 

Q. Exhibit 39 is actually a copy of a 

document that really comes from your own personal 
files; correct? 

A. Certainly must have, surely. 

Q. As you see at the bottom right-hand 

corner somebody has stamped Tyler 0001291, and I 
think Mr. Bicks will probably be able to tell you 
that that is a production number. 

A. No, I'm not doubting. I've said I'm sure 

this is from my files, I would guess, by all means 
it was from my file. 

104 

105 

Q. Now, I want to ask you just a few 

questions about it. Okay. Sorry. 

The letter of resignation itself is 
dated October 24; correct? 

A. Hm-hmm. 

MR. BERNICK: You have to respond 
orally for the court reporter just to make sure. 

You have to respond orally for the court reporter. 

MR. BICKS: The question is, you're 
asking him what the date on the document is? 

MR. BERNICK: Yes. 

MR. BICKS: Judge, is the date on 
that October 24th, 1988? 

THE WITNESS: Certainly is. 

MR. BERNICK: You hadn't responded 
orally to my question. I just want to make sure the 
court reporter can take it down. 

BY MR. BERNICK: 

Q. I take it that this letter wasn't 

just written on the same day that you reached the 


http://legacy.library.ucsf.§dHU^n^]4rlltiS§a®fiWpcMindustrydocuments.ucsf.edu/docs/lggl0001 



21 decision, that you had reached the decision to 

22 resign some point in time prior to October 24; would 

23 that be fair? 

24 A. I think that's fair. 

25 Q. Do you remember roughly how long, was 

page 105 

page 106 

1 it a week, a few days or — 

2 A. No, I think I had been thinking about it 

3 because I was really having time problems. As I've 

4 said, I think, in this letter, I really didn't 

5 anticipate. I had thought when I agreed to join 

6 this noble experiment that I would be able to have 

7 enough time, but then I was concerned when we got 

8 hold of a staff that we just seemed to have more 

9 time to spend rather than less. So I probably came 

10 to a decision earlier that fall but I just can't say 

11 when. 

12 Q. It says that your resignation is 

13 effective on November 25, 1998. Do you see that? 

14 A. Hm-hmm. 

15 Q. So it's roughly 30 days notice that 

16 you're giving? 

17 A. Yes. 

18 Q. Did you feel that you continued to be 

19 responsible to act as a trustee during that 30 day 

20 period of time, that is, up through November 25, 

21 1988? 

22 A. I believe I did. I hope I did. 

23 Q. So that any discussions that would 

24 have involved the trustees concerning the Manville 

25 trust would have been discussions in which you would 
page 106 
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1 have participated as a trustee? 

2 MR. BICKS: Objection to the form. 

3 A. Well, again, the only thing I would recall 

4 was, things that were discussed when the trustees 

5 were meeting. And I don't remember when we met at 

6 all. I mean, I assume we might have met. 

7 Q. If the trustees met any time prior to 

8 November 25, 1988 — 

9 A. Yes. 

10 Q. — or had conference calls or the 

11 like, you would have participated in those meetings 

12 or calls as a trustee up to the date of your 

13 effective resignation — 

14 A. Yes, which was November 25 — I suppose there 

15 could have been dates when I was tied up in court or 

16 something that I couldn't be part of a meeting or 

17 conference call, but I don't remember. 

18 Q. But, apart from those types of 

19 circumstances, you would have participated in those 

20 calls? 

21 A. I believe I would have — 

22 Q. — and conferences. Okay. After you 

23 resigned, do you recall that a time came when you 

24 had a series of meetings with Judge Weinstein 

25 concerning the resignation of other trustees? 
page 107 

page 108 

1 A. There were those meetings, yes. I don't 

2 recall exact dates but they occurred. 
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3 Q. Well, we can pinpoint those as 

4 occurring in 1991, and I'm going to show you some 

5 memos and correspondence that relate to that. But 

6 do you recall having any involvement with or contact 

7 with the Manville trust between the date of your 

8 resignation as reflected in your letter of 

9 resignation and the time when you began to have 

10 these meetings with Judge Weinstein concerning the 

11 resignation of other trustees? 

12 A. Well, I think there must have been some talk 

13 about me being involved in what I would somewhat 

14 loosely call a consultant, but other than that I 

15 don't remember anything specific. I know that there 

16 were the meetings with Judge Weinstein about the 

17 subject you said. 

18 Q. And you just don't have a 

19 recollection of any other specific activities that 

20 you have, would have pursued — 

21 A. No. 

22 Q. — relating to the trust between the 

23 time that you resigned and those meetings with Judge 

24 Weinstein? 

25 A. I don't have any recollection of such, 

page 108 
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1 Q. Do you recall that Judge Weinstein 

2 when you first met with him concerning the 

3 resignation of the — well, let me take a step 

4 back. Strike all that. 

5 Do you recall that at a certain point 

6 prior to those meetings with Judge Weinstein that he 

7 had effectively stayed payments from the trust until 

8 he could hold hearings and determine what the state 

9 of affairs of the trust was, that he stepped in and 

10 stayed payments? 

11 A. Yes, I think I do recall that generally. But 

12 this was after my resignation as I recall. 

13 Q. I believe that's correct. Do you 

14 recall that after he stepped in and stayed payments 

15 that there was a proposed class action settlement 

16 that was designed to change the way in which 

17 payments were made by the trust? 

18 A. Right, that I know happened. 

19 Q. And that he held a series of hearings 

20 in connection with the possible approval of that 


21 

class 

action 

settlement as being fair? 

22 

A. 

And that's the 

one that went up on appeal. 

23 


Q. 

Right. 


24 

A. 

Yeah. 



25 


Q. 

Do you 

recall that's the basic 

page 

109 




page 

110 




1 

sequence of 

events, they stayed payments, there was 

2 

then 

a proposed class 

settlement? 

3 

A. 

Yes. 



4 


Q. 

And he 

held some hearings? 

5 

A. 

Yes. 

Yes . 


6 


Q. 

Do you 

recall that it was subsequent 


7 to those hearings that you then became involved in 

8 discussions with Judge Weinstein concerning the 

9 resignation of certain of the trustees? 

10 A. I believe that was the sequence. 

11 Q. How did you become involved in those 
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12 discussions? 

13 A. The then trustees asked me to become 

14 involved. I can't remember which ones talked to 

15 me. I don't even remember who resigned then besides 

16 myself, of course, or had resigned. 

17 Q. Okay. 

18 A. But it was somebody on one of the trustees. 

19 Q. Did they tell you why they wanted you 

20 involved? 

21 A. They were concerned or claimed to be 

22 concerned about what Judge Weinstein was up to and 

23 why he wanted to propose to them certain specific 

24 ideas as to whom should fill vacancies. And they 

25 knew that Judge Weinstein and I were friends, and 
page 110 
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1 they sort of pushed me to see what he was up to. 

2 And I said, I really didn't know. 

3 Well, then they asked me, would I go 

4 with them, whoever the "them" was, I don't recall, 

5 and I did. And there are a number of those meetings 

6 in the ensuing years, as a matter of fact. 

7 Q. So you basically went to see Judge 

8 Weinstein at the request of some of the current 

9 trustees? 

10 A. Yes. 

11 Q. And do you remember that Marianna 

12 Smith took notes of some of the meetings? 

13 A. She, the time I remember she took notes was 

14 at a meeting we had with Judge Lifland, not with 

15 Judge Weinstein, but maybe she did take notes at a 

16 meeting with Judge Weinstein, I don't know. 

17 MR. BERNICK: I'm going to put before 

18 you what was previously marked as exhibit 38, Judge 

19 Tyler, which I think you can see was a note dated 

20 March 21, 1991 from Marianna to Leonard Rosen 

21 attaching three pages of meeting notes dated 

22 March 15, 1991. 

23 (Handing; pause.) 

24 THE WITNESS: I assume — if you 

25 know, the "Silverman" was Lee Silverman, 
page 111 
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1 


MR. 

BERNICK: 

Right. 


2 


MR. 

BICKS: I 

'm sorry 

, Dave. What 

3 

was the question? 




4 


MR. 

BERNICK: 

I tendered a document 

5 

to him. I 

want to 

give him 

a chance 

to just look at 

6 

it and I'll 

pose a 

question 

after he 

has had an 

7 

opportunity 

to glance at it. 



8 


MR. 

BICKS: Okay. Thanks. 

9 


THE 

WITNESS: 

And is 

this written by 

10 

Marianna Smith, these notes? 



11 


MR. 

BERNICK: 

That' s 

the only 

12 

conclusion 

that I 

can draw. 

And she 

at her 

13 

deposition 

said that she did 

in fact 

write these 

14 

notes. 





15 


THE 

WITNESS: 

Okay. 


16 

Q. 

Do 

you recall 

if this 

— I'm sorry. 

17 

go ahead. 

(Pause. 

) 



18 


THE 

WITNESS: 

Well, it's not 

19 

complete, is it? 




20 


MR. 

BERNICK: 

Right. 

That's all that 
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21 

we got. 


22 

THE WITNESS: Yeah. 


23 

BY MR. BERNICK: 


24 

Q. Does this refresh your 

recollection 

25 

of a meeting that you participated in 

with Judge 

page 

112 


page 

113 



1 Weinstein and Judge Lifland and others in or about 

2 the March of 1991? 

3 A. Well, it's perfectly clear according to this 

4 memo I was not present. 

5 Q. That's what I really wanted to ask 

6 you, whether you were present at any such meeting 

7 during that period of time? 

8 MR. BICKS: I didn't, I just read the 

9 beginning of the memo and it describes who was 

10 there, and I looked at it to see if Judge Tyler was 

11 there — 

12 MR. BERNICK: I have no interest, Mr. 

13 Bicks, in your testimony. I'm just talking to the 

14 witness about whether this refreshes his 

15 recollection of being present at a meeting. He can 

16 look at anything and have his recollection 

17 refreshed. 

18 THE WITNESS: Gentlemen, please, come 

19 on, let's be serious here. 

20 A. I say two things: Number one, I don't recall 

21 a meeting such as the one described here. I wasn't 

22 there. There were other meetings which I was 

23 present and the participants were not all the same, 

24 and there were other discussions about trustees. 

25 That's all I can recall. You may have other 
page 113 
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1 documents. 

2 Q. No. All I have is this and this 

3 reflects that this is the second half of a meeting. 

4 All I'm trying do is to try to establish when you 

5 began to have these meetings. And that's why I 

6 asked, does this at all help to gauge the time 

7 period during which you tried to have these 

8 discussions? 

9 A. Well, I really can't answer that. It may 

10 well have been the first meeting of its kind, I 

11 don't know. I know that the trustees of the moment 

12 including Sawhill and others were very upset about 

13 the judge's views about number of trustees, who they 

14 should be, what their background should be and so 

15 on. And I know I did take part in some of those, 

16 but I can't tell you whether this was the first of 

17 its kind on the 15th. I wouldn't be surprised if it 

18 were but I don't know that. 

19 Q. Do you see that in these notes that 

20 mention is made of the fact Judge Weinstein asked 

21 for the resignation of all of the trustees? 

22 A. Yes. 

23 Q. Does that refresh your recollection 

24 of the content of any of the meetings that you had 

25 with Judge Weinstein during this period of time? 
page 114 
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1 A. Yes. Because he, when I was present, he 

2 several times asked either all of them resign or he 
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It was never 


3 asked that some of them resign. 

4 consistent, as I recall. 

5 Q. Were the resignations of these 

6 trustees, that is, the current trustees, forthcoming 

7 upon his request or was there discussion over some 

8 period of time concerning the resignation of the 

9 trustees? 

10 A. Well, I do not recall that all the trustees 

11 who existed and were in office in March of 1991 

12 resigned. I do recall that there came a time when 

13 several of the trustees resigned. I do recall that 

14 Judge Weinstein designated certain others that he 

15 thought should resign, and I was present at those 

16 meetings. 

17 Q. Let me show you another document to 

18 see if we can't kind of get a time span which is a 

19 June 21, 1990 memo. It's an internal, appears to be 

20 an internal memo from Leonard Rosen's firm. And all 

21 I'm going to ask you about is whether this refreshes 

22 your recollection of some remarks that Judge 

23 Weinstein apparently made at a meeting concerning 

24 mass torts? 

25 A. I have never seen this memorandum today 

page 115 
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1 before and I never heard anything like its 

2 contents. 

3 (Exhibit No. 40 June 7, 1991 letter 

4 from Judge Tyler to Marianna Smith marked for 

5 identification.) 

6 BY MR. BERNICK: 

7 Q. I want to show you what we'll mark as 

8 exhibit 40, which is a June 7, 1991 letter from 

9 yourself to Marianna Smith. If you want to take a 

10 moment to take a look at that. 

11 (Handing; pause.) 

12 A. Well, I certainly recall that I wrote this 

13 letter. 

14 Q. Writing it at about June of 1991? 

15 A. Yes, sir. 

16 Q. This would have been in connection 

17 with your activities on behalf of certain trustees? 

18 A. Well, there's no doubt about it because this 

19 indicates that probably sometime in late March that 

20 the trustees asked me to get involved because they 

21 were very upset with basically what, with the 

22 partial Marianna Smith memorandum of March 15 of 

23 that year showed. 

24 Q. Which was, I'm sorry, which showed 

25 what? 
page 116 
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1 A. It showed that there were conversations 

2 emanating from Judge Weinstein suggesting that one 

3 or more or even maybe all of the trustees should 

4 resign. 

5 Q. Sorry. Go ahead. 

6 A. And that brought me into the picture, as I 

7 understood it. And that's why I was on the phone 

8 with Judge Weinstein. 

9 Q. As reflected in exhibit 40? 

10 A. Yes. 

11 Q. And he said, it says recorded here by 
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12 you it says, quote, "Pleasant as that phase," 

13 reading at the top of the second paragraph on the 

14 first page. 

15 A. Yes. 

16 Q. "Pleasant as that phase of the 

17 conversation was, he startled me by abruptly taking 

18 on a different mood. He stated that he had," quote, 

19 "'lost confidence,'" close quote, "in the trustees 

20 and that they had to," quote, "'get out soon, '" 

21 close quote. "He claimed that he had information 

22 that they were spending large sums of money on 

23 certain types of claims during this quiet period and 

24 were dissipating the trust assets even as we 

25 spoke." 
page 117 
page 118 

1 And then there's some intervening 

2 text. And then down at the bottom of the last 

3 sentence on the page is, he, that is Judge 

4 Weinstein, presumably, backed off a bit and said, 

5 that it may well be this is not true, but then 

6 added, quote, "Ace, you have to understand, I have 

7 no confidence in these people and they have to go," 

8 close quote. 

9 You then say that when you offered to 

10 check into this and get back to him, he, that is 

11 Judge Weinstein, said that you should stay out of 

12 it — 

13 A. That I should stay out of it. 

14 Q. That is that you — that's right, 

15 that "I," that is you. Judge Tyler, should stay out 

16 of it but use your best energies to persuade the 

17 trustees to leave. Is that what you wrote at the 

18 time? 

19 A. I said this; yes. 

20 Q. If I read that correctly, basically 

21 what that means is that from what you've said he 

22 basically was pretty explicit that he wanted the 

23 trustees to resign when these meetings took place in 

24 March, and he was reiterating that same desire now 

25 in June? 
page 118 
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1 A. Well, again, you asked the question as if I 

2 were there in March. I was not. But, on the other 

3 hand, sometime between March 15th and June 7th or 

4 maybe June 6th when I dictated this I had learned 

5 that he wanted to get rid of either all of the 

6 trustees forthwith or some of them, and that's why I 

7 was called into the picture. 

8 Q. All I'm getting at is that there was 

9 some relatively significant period of time during 

10 which the resignation of the trustees was being 

11 discussed with Judge Weinstein, sometimes with, you 

12 know, your involvement, sometimes without your 

13 involvement? 

14 A. No, I don't agree with that because I don't 

15 know that for sure. I do know that after March 15th 

16 I was consulted by the trustees or some of them and 

17 they asked me to get involved. The lawyers, David 

18 Austern and Harold Segall, may have asked me as 

19 well, and I did. But I don't know that there was 

20 any other meeting in which I was involved with Judge 
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21 Weinstein between March 15 and June 6th or 

22 something. 

23 Q. I'm sorry if you took me to suggest 

24 that that was so. All I'm saying is that in March 

25 15 according to Marianna's notes there was a meeting 
page 119 

page 120 

1 in which Judge Weinstein expressed the desire to 

2 have the trustees resign? 

3 A. Right. 

4 Q. We now see in June you're writing a 

5 further conversation — 

6 A. That is right. 

7 Q. — where he makes a further request. 

8 All I'm saying is, do you know what the hang-up was 

9 between March and June, why were these discussions, 

10 if you know, extending over this period of time 

11 concerning the resignation of the trustees? 

12 A. Well, Mr. Bernick, I'm sorry. Once again, I 

13 don't know why you put the question the way you do 

14 because I'm sure you mean to proceed in good faith, 

15 but you confuse me. 

16 I don't know as I sit here, although 

17 I may be wrong, of any other meeting that took place 

18 after March 15th and June 7th. I know I talked to 

19 the judge. I said here and I did and I remember 

20 very well, but you confuse me because you always 

21 throw in a little hanging phrase suggesting that I 

22 must have been there. 

23 Q. No, I didn't say that at all. 

24 A. Then I misunderstood you and apologize. 

25 Q. All that I'm asking is, we have at 

page 120 
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1 least the meeting in March. We have a conversation 

2 in June. 


3 

4 

A. 

Yes . 

Q. 

That's a 

three 

month period of time 

5 

6 

A. 

All 

Q. 

right. 

All I'm 

asking 

is, are you aware of 


7 why it was that the resignation issue was still 

8 being discussed in June when it had been raised 

9 three months before in March? 

10 A. Doesn't surprise me at all because Judge 

11 Weinstein was and is a very busy man having many 

12 other things to think about than the Manville 

13 trust. But I do know that for quite awhile and 

14 probably beyond June, quite a while, there were many 

15 meetings, conversations on the phone which I don't 

16 probably recall them all, when he was threatening to 

17 get rid of all of or some of the trustees. 

18 Q. Do you recall when it finally was 

19 that the trustees did resign? 

20 A. There came a time when they did. 

21 Q. Do you remember that it was towards 

22 the latter part of 1991? 

23 A. Now, as I remember, Christian Markey 

24 remained. And that I think the rest did, maybe not 

25 all on the same day. 
page 121 

page 122 

1 (Exhibit No. 41 Memo dated 

2 September 5, 1991 marked for identification.) 
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3 BY MR. BERNICK: 

4 Q. I'm going to show you exhibit 41 and 

5 ask you whether this is a memo that you wrote on 

6 September 5 of 1991 to the then current trustees? 

7 (Handing; pause.) 

8 A. Well, it is certainly is clear that I wrote 

9 that memorandum. 

10 Q. On or about September 5 of 1991? 

11 A. Correct. 

12 Q. And as of this point in time, the 

13 trustees still had not resigned; correct? 

14 A. That is right. 

15 Q. Indeed there's now discussion of what 

16 the terms for the severance of Marianna Smith would 

17 be? 

18 A. Yes. 

19 Q. And, once again, I guess it's in the 

20 middle of the first paragraph on the first page, you 

21 say, quote, "Judge Weinstein also repudiated his 

22 previous understanding with me that Christian Markey 

23 would be allowed to stay on as one of the three 

24 trustees." Right? 

25 A. That's right. There was a continuing 

page 122 
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1 argument as between me and Judge Weinstein about 

2 Christian Markey. I've never to this day 

3 understood it. And he was constantly telling me, 

4 first he would and first he would not. But 

5 eventually he did accept that it was necessary and 

6 important for several reasons to continue Judge 

7 Markey, if only because there be almost a total 

8 change when the rest of them resign. 

9 Q. Mr. Markey also was anxious, I think, 

10 to keep his position for financial reasons; correct? 

11 A. Well, he was concerned at the time about 

12 that, but that wasn't the principal reason why I 

13 advocated to Judge Weinstein that he really consider 

14 the importance of having him there. And those were 

15 two reasons. One, Judge Markey with the possible 

16 exception of Mr. Fogel knew the most about the ins 

17 and outs of asbestos litigation. He was trusted by 

18 the plaintiffs' bar, as far as I knew, and I still 

19 believe that that's true. And, third of all, we 

20 ought to have some continuity about what had gone on 

21 before. Now, Judge Weinstein, I believe, came to 

22 recognize at least some of those arguments were 

23 relevant and important. 

24 Q. Okay. But we're now in September, 

25 that is, you know, pick a number, six or seven 
page 123 

page 124 

1 months anyhow after Judge Weinstein earlier had said 

2 that he wanted the resignation of the trustees and 

3 it's still not happened; right? 

4 A. Right. 

5 Q. Was there some kind of hang-up. Judge 

6 Tyler, why was it taking so long or was this a short 

7 time? 

8 A. Well, in the interim, let's say between June 

9 7th, whatever the date, September of this last 

10 memorandum, plaintiff's 41 for identification, there 

11 I think were discussions, certainly I know that the 
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12 trustees and the staff — no — the trustees and 

13 Marianna Smith were concerned about liability 

14 insurance, and there were various ways and means 

15 they tried to deal with this. And when I say 

16 "they," this not only involved Marianna Smith but 

17 Harold Segall particularly and the trustees, because 

18 they were very concerned. 

19 And there had never been any thought 

20 about this at the time when they were all selected. 

21 And they were never — there was never really much 

22 discussion. But at some point in late 1990, I 

23 believe, but certainly in 1991, the trustees had 

24 considerable concern about their liabilities and to 

25 get some sort of coverage for that particularly 
page 124 

page 125 

1 because they had this enhanced level of 

2 responsibility under New York as fiduciaries. 

3 And somebody brought this to the 

4 attention of Judge Weinstein and Judge Lifland. I 

5 don't recall being at any meetings for sure between 

6 let's say June 7th and September 15th, or whatever 

7 it was, but then again I may have had conversations 

8 with Judge Weinstein on the telephone. Sometimes he 

9 and I had our differences of views, but we were 

10 basically old friends and I could talk to him. And 

11 I felt free to remonstrate with him when I thought 

12 that we were backing up rather than going forward. 

13 Q. The concern about liability that the 

14 trustees had was their own personal liability as 

15 trustees? 

16 A. Yes, sir. 

17 Q. If somebody were to make a claim that 

18 they had failed to discharge their fiduciary 

19 obligations — 

20 A. Yes. 

21 Q. — to beneficiaries of the trust; fair 

22 statement? 

23 A. Yes. And of course at that time they didn't 

24 even have coverage of a more limited nature. And we 

25 discussed the 30 million dollar set-aside as a 
page 125 

page 126 

1 possible back-up because the quotations that the 

2 trustees were getting for insurance coverage of this 

3 kind were very, very expensive; and I remember Judge 

4 Weinstein was totally shocked by that, and I can't 

5 fault him, because they were very, very high. 

6 Q. If claims were made against the 

7 trustees for failing to meet their fiduciary 

8 obligations, those claims could include conceivably 

9 claims that they had mismanaged the trust; would 

10 that be right? 

11 MR. BICKS: Objection to the form. 

12 A. Could have, I suppose. I don't know of, any 

13 number of theories I suppose would be advanced. 

14 What I'm trying to emphasize is what 

15 I know, and I know that they were very concerned 

16 particularly when they went and got some quotes from 

17 insurance companies; and they were very, very high 

18 prices. 

19 Q. I want to focus a little bit on 

20 potential claims and trust mismanagement for a 
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Isn't it true that in 1991 Judge 
Weinstein came out with his opinion concerning the 
proposed class settlement? 

A. Hm-hmm. 

126 

127 

Q. He did, did he not? 

A. I think that's true. 

Q. Yeah. And, in that opinion, isn't it 

true that he reflected his views on what the 
evidence had shown in the hearing; true? 

A. May I ask you a question? 

Q. Sure. 

A. Is his 600 page magnum opus? 

Q. Yes, very long opinion. In the 

opinion he gives the whole history of the asbestos, 
the asbestos litigation against Johns Manville, and 
then in turn takes up the subject of the history of 
the trust; correct? 

A. His version thereof, yes. 

Q. His version thereof. And under his 

version thereof, was it not true that he had a whole 
series of criticisms as to how the trust was in fact 
run? 

A. He did. 

Q. And isn't it true that those same 

criticisms figured in the discussions that you had 
with him about the resignation of the trustees in 
whom as you say he had lost confidence? 

A. Well, certainly I believe that that was what 

he believed. 

127 

128 

Q. During any of the period of time that 

these discussions were taking place where you were 
present. Judge Tyler, in 1991, did you ever express 
the view to him that he was wrong in his assessment 
as to whether these trustees had mismanaged the 
trust? 

A. Yes. 

Q. Did you — 

A. In fact, one of them, I think, surfaces in 

this one or both of these memoranda — I mean, 
exhibits that you just handed me. 

Q. Did you ever though communicate to 

him in writing or otherwise where you took on the 
specific criticisms that he had in his opinion and 
said that they were wrong? 

A. No, I did not. 

Q. Did he remain of the view as he 

expressed it to you as of the time that the trustees 
finally did resign that he did have problems with 
the way that they had handled the trust? 

A. Oh, he certainly did. But then he had a way 

of changing his views, number one; and, number two, 
the resignation which I recall took place later in 
1991 seemed to make him feel better; and then we 
felt to discussing adequate or satisfactory 
128 
129 

replacements in which he wanted to express his 
views. 
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Q. Would it be a simple, would it be a 

simple but correct statement to say that Judge 
Weinstein after having looked into the history of 
trust operations concluded that the trustees who 
were still current trustees had not done a good job 
in managing the trust, and he therefore asked for 
their resignation? 

MR. BICKS: Objection to the form. 

A. He asked for their resignation. He expressed 

that he thought they hadn't done an adequate job. I 
disagreed with that. That's shown by implication, 
if not explanation in one of these memoranda or 
letters I wrote. 

Q. But you never actually went back to 

the specific criticisms in his opinion, said — 

A. No. 

Q. — said, judge, you're wrong about 

that? 

A. I never did because you may recall that that 

opinion did not totally survive appellate review. 

Q. But it was never on appeal overturned 

for any of the factual determinations — 

A. No, no, not as such, no. 

129 

130 

Q. And therefore — 

A. That's true. 

Q. Therefore the criticisms? 

A. That's true. But events moved on. 

Q. I understand that. But just so we're 

clear, the particular criticisms that Judge 
Weinstein had of the management of the trust and 
that he expressed in his opinion, they were never 
overturned, were they? 

A. As findings? 

Q. As findings. 

A. No, they weren't. I just answered that. 

Q. I'm sorry. After the new trustees 

came in, did you have any contact with the new 
trustees concerning what had happened historically 
at the trust? I don't know if that was a clear 
question. 

A. Yeah, I think, I'm not sure — 

Q. Let me rephrase that. 

A. I think you better for your own sake. 

Because there are two names that appear in one of 
these memos: Charles (Chuck) Hagle and a man named 
Gross, I think. Are you talking about them? 

Q. No. No. New trustees were 

appointed, for example. Dean Macchiarola became a 

130 

131 

trustee. Do you recall that? 

A. Yes. 

Q. And Robert Falise became a trustee. 

There were a series of new trustees that came in. 

A. Yes. 

Q. And all I'm asking is, you had some 

historical knowledge and involvement of the trust. 
Did you ever sit down and talk with them about what 
had happened in your experience at the trust? 

A. Well, I suggested for example to Judge 

Weinstein and Judge Lifland that, if I understood 
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12 them correctly, they wanted a man who was a lawyer 

13 and who had some facility with what I will call 

14 financing. So I suggested a man named Robert Falise 

15 whose history I knew about and who was on the 

16 Columbia Law Review with one of my partners, and so 

17 on and so on and so on. 

18 I chimed in. Judge Weinstein called 

19 me one day and said that he felt that Frank 

20 Macchiarola should be considered. And I remember 

21 discussing that then with the then trustees and so 

22 on. So I was involved. I don't mean that I went to 

23 a formal meeting or an informal meeting necessarily 

24 with Judge Weinstein. I talked to him on the 

25 phone. He was proposing Hagle. There was 

page 131 

page 132 

1 opposition to Hagle, which I never understood, but 

2 fortunately the trustees finally relented and went 

3 along with Hagle. 

4 Q. All I'm asking is, did you ever sit 

5 down with any of the new trustees and sort of go 

6 back over the history of what happened? 

7 A. I did not sit down and go over an extensive 

8 history. I did tell Macchiarola what some of the 

9 problems were. I did sit with Mr. Hagle before he 

10 became, what is he, senator, and discuss with him 

11 some of the accusations that had been leveled 

12 against the staff and the old trustees. I was asked 

13 by some of these people, why did I resign? And I 

14 told them why. 

15 Q. Did you tell them one of the reasons 

16 for your resignation was that you had concern about 

17 whether the plan would work? 

18 A. Yes. I did. 

19 Q. Okay. 

20 A. And I explained why that was so. It may not 

21 fit some of the presentations that you and I have 

22 been looking at precisely, but close enough. 

23 Q. Okay. 

24 A. But I did not spend a lengthy disposition on 

25 any of these poor people, 
page 132 

page 133 

1 Q. Did you ever see the law review 

2 article that Dean Macchiarola later wrote about the 

3 history of the trust? 

4 A. I had a copy. I don't remember. If I read 

5 it, I probably didn't read it with particular care 

6 because I don't remember. I know he sent me a 

7 copy. 

8 Q. Did you ever get back to him and talk 

9 with him about whether he was right or wrong for 

10 what he said about the trust? 

11 A. Oh, I'm afraid I did not. 

12 Q. You mentioned a little bit about the 

13 medical audit litigation, the Adams' litigation? 

14 A. Well, I, you and I are talking about the same 

15 thing, I'm sure. 

16 Q. I just want to get you back to that 

17 frame. I'm going to ask you a few questions about 

18 that, mostly what involvement if any you really had 

19 in the Adams' litigation itself? 

20 A. In the litigation as such? 
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21 Q. Yes. 

22 A. None. The trustees asked Pat Houser to write 

23 me a memorandum explaining the concerns of the trust 

24 about the medical audit and the apparent view of the 

25 plaintiffs' bar. And I, and my understanding that 
page 133 

page 134 

1 the reason the trustees asked her to do that was 

2 they anticipated maybe some meetings to settle the 

3 controversy. But those — it didn't happen. 

4 Q. Is there anything else that you did 

5 in particular in connection with the medical audit 

6 issue or matter that you recall? 

7 A. After the so-called trial began and ended 

8 rather abruptly, the trustees had Pat Houser furnish 

9 an additional memo as to what to do about 

10 something. Oh, to raise anew with Judge Weinstein 

11 some issue, I forget what it is now, and my advice 

12 was, forget about it, this is not an appropriate 

13 time to raise that issue. But it was — that's it, 

14 this was quite reasonable. 

15 Q. Let me ask you some general questions 

16 about the litigation process that the trust planned 

17 on being involved in back at the time you were a 

18 trustee. 

19 Under the original plan of 

20 reorganization, I think we've already covered the 

21 fact that the priority, the number one priority was 

22 to settle and resolve claims; right, and litigation 

23 was still an option in the event that a claim 

24 couldn't be settled? 

25 A. Yes. 

page 134 

page 135 

1 Q. That is, if it couldn't be settled, 

2 the claimant still had the ability to go ahead and 

3 prosecute a lawsuit within the court system really 

4 anywhere where they could have otherwise have filed 

5 it; would that be fair? 

6 A. Yes. 

7 Q. And I take it one of the things the 

8 trust had to be prepared for was defending those 

9 cases, that is, if there was litigation they had to 

10 be prepared to defend them; right? 

11 A. Yes. Yes. 

12 Q. And if the need arose to defend a 

13 case in court, the trust had the right and the 

14 ability to mount any defense to the claim that 

15 Manville could have mounted; is that correct? 

16 A. Yes. 

17 Q. Now, were you aware that one of the 

18 defenses that Manville had mounted historically to 

19 asbestos claims brought by asbestos workers who 

20 smoked was that smoking was a cause of their 

21 disease. Do you remember that that's one of the 

22 defenses that the Manville Corporation had raised 

23 historically? 

24 A. What I remember more clearly was that there 

25 came a point, and this was after I had been gone a 
page 135 
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1 longtime, when Manville put out a, some sort of an 

2 order or a memorandum to the effect that employees 
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3 in their plant or plants should not smoke. And I 

4 recall hearing that some union retained counsel to 

5 set-aside that order. I recall that. But that's, I 

6 don't know whatever happened to that. But I do not 

7 know — well, I say I don't know. I don't recall 

8 that I knew that any special or separate defense was 

9 raised by lawyers who represented the trust in any 

10 of this litigation. 

11 Q. I'm going to ask you a series of 

12 questions, and it may be that you're not aware of 

13 these things. I'm just trying to find out what it 

14 is — 

15 A. Yeah, I understand. 

16 Q. — what you have knowledge of when it 

17 comes to what Manville does in the litigation where 

18 the claimant was a smoker, what Manville said about 

19 smoking. That's not something that you would be 

20 conversant with; correct? 

21 A. I'm afraid not. I don't remember that I knew 

22 about it. 

23 Q. During the bankruptcy do you know 

24 that there was discussion during the bankruptcy 

25 proceedings about the role of smoking in 
page 136 
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1 asbestos-related illness and whether a claim should 

2 be brought against the tobacco companies, were you 

3 aware of that? 

4 A. No. 

5 Q. Were you aware that even before 

6 Manville went into chapter 11 that other asbestos 

7 companies actually filed lawsuits against the 

8 tobacco industry, were you aware of that? 

9 A. No. 

10 Q. Were you aware of the fact that the 

11 trust itself, the Manville trust, had documentation 

12 of the fact that these claims were being made, was 

13 that ever shared with you? 

14 A. The trust staff or somebody had. 

15 Q. The trust had within its files 

16 documents reflecting earlier litigation brought by 

17 asbestos companies against the tobacco industry, did 

18 they ever share that with you? 

19 A. I never heard of that. 

20 Q. Were you aware of the fact that 

21 during the Manville bankruptcy itself other 

22 companies, in fact, other asbestos companies in fact 

23 filed claims against the tobacco industry? 

24 A. I think you've already asked that and I said 

25 I was not aware, 
page 137 
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1 Q. Okay. Now in 1988 when you were a 

2 trustee, do you recall that the surgeon general's 

3 report came out finding that smoking was addictive? 

4 A. I can't be sure of the exact date, but I 

5 think at that relatively brief time I was trustee, I 

6 did read that. 

7 Q. You what? 

8 A. I did read that in the press. 

9 Q. Okay. Do you recall also that in 

10 1988 when you were a trustee there was a relatively 

11 well publicized trial against the tobacco companies 
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called the Chippalone case, it was in New Jersey? 

A. I don't recall. 

Q. Do you know, are you aware of the 

fact that after that trial was concluded that people 
within the trust asked outside counsel to draft an 
analysis of the possibility of suing the tobacco 
industry, did they share that with you? 

A. When did they prepare — 

Q. It was in July of 1988. 

A. I don't recall ever seeing or hearing that. 

Q. Are you familiar with the fact that 

when the trust retained — the trust had to retain 
outside lawyers to be prepared to defend the trust 
in the event that there was litigation; correct? 

138 
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A. Yes. 

Q. Were you familiar with the fact that 

the trust retained lawyers who previously had 
represented Johns Manville? 

A. I — probably somebody may have told me that 

but I don't recall it. 

Q. Do you know what expertise the 

trust's outside lawyers had on the question of the 
relationship of smoking to asbestos-related illness? 
A. I do not know. 

Q. Do you know what analyses they wrote 

on that subject and conveyed to the trust? 

A. In 1988? 

Q. In 1988. 

A. I don't recall ever seeing any of that 

material, if there was such. 

Q. Let me just ask you, are you aware of 

the fact that a meeting was held in November of 1988 
between the trust staff and its outside lawyers to 
talk about how the litigation, how litigation was to 
be pursued on behalf of the trust? 

A. I probably was informed that there was such a 

meeting. I didn't know what was on the agenda other 
than common problems of what to do on defense. 

Q. Were you aware of what the outside 

139 

140 

lawyers were told about how to use the relationship 
between tobacco and asbestos-related illness in 
defending cases? 

A. I never heard anything about that. 

Q. Were you aware of how in fact the 

trust defended cases that were brought by smokers 
after it opened its doors? 

A. Well, I assume you mean — did they — are 

you asking me whether they raised the specific 
defense having to do with smoking? 

Q. Yes. Do you have any knowledge of 

what they did about them? 

A. I don't have any knowledge whether they did 

or did not. 

Q. Now, Mr. Austern testified about his 

understanding, what he knew at what point in time 
about the relationship between smoking and 
asbestos-related illness. 

A. Hm-hmm. 

Q. I'll ask you to assume that. Do you 
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know, are you in a better position than Mr. Austern 
to talk about what the trust knew concerning the 
tobacco industry or smoking at any given point in 
time? 

A. Well, I assume Austern was and is in a better 

140 

141 

position. 

Q. That's really what I was asking you. 

A. No. 

Q. Can you personally testify to what 

the trust staff was aware of concerning tobacco or 
the tobacco industry at any given point in time or 
at any point in time? 

A. As to specific information, no. 

Q. Are you in a position to comment 

based on your own personal knowledge of how the 
trust's knowledge today about tobacco compares with 
what it knew in 1988 or 1990 or 1991? 

A. The staff you're talking about? 

Q. The staff. 

A. Yes. I'm not in a position to answer. 

Q. Okay. 

A. Answer that. 

Q. Let me ask you this. I think you've 

told us that you weren't familiar with what happened 
in the trust's operations once it actually commenced 
business; correct? You resigned before they opened 
their doors? 

A. Yes. What happened after I resigned, I was 

not privy to in detail at least at all. 

Q. Would it be fair then that it would 


page 141 
page 142 

1 not be possible for you to discuss what effect if 

2 any these, you know, more recent documents about 

3 tobacco would have had on those operations that took 

4 place after you were there? 

5 MR. BICKS: You mean after he left? 

6 MR. BERNICK: After he left. 

7 A. Are you asking, assuming - are you asking — 

8 Q. I'm asking you, are you really in a 

9 position based upon your personal knowledge to 

10 comment about what the impact would have been of 

11 more recent information about tobacco — 

12 A. I see. 

13 Q. — and how the trust actually 

14 conducted its business when it opened its doors? 

15 A. I'm not in a position to do that. 

16 Q. Now, the documents you've looked at, 

17 you said you asked or you riffled through some 

18 tobacco documents? 

19 A. Yes, I did. 

20 Q. Do you remember roughly when that 

21 took place. Judge Tyler? When did that take place? 

22 A. In the last several months. 

23 Q. Who provided you with those 

24 documents? 

25 A. Mr. Bick's firm, 

page 142 

page 143 

1 Q. Did you ask to see them or did they 

2 just send them to you? 
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A. 

No, 

they just showed me 

some. 

4 


Q. 

Was that at an 

in-person meeting? 

5 

A. 

Yes. 



6 


Q. 

Okay. Was the 

purpose of the meeting 

7 

to go 

through the documents or 

to talk about this 

8 

case 

or did 

the meeting have a 

different purpose? 

9 

A. 

No. 

Let's confine ourselves to this looking 


10 at these documents. 

11 Q. Okay. 

12 A. I was shown these documents and asked whether 

13 or not I had ever seen them in my life. I said, 

14 truthfully, I had never seen them in my life. I 

15 think I added, however, that certain disclosures 

16 I've read about in the press for the last year or so 

17 more or less reflected the gravamen of these things 

18 that I skimmed through. But I wasn't asked to say, 

19 do any more on that, to say, have you ever seen 

20 these or have you not? And my answer was, 

21 truthfully, I had never seen them. 

22 Q. So there was no meeting that was 

23 called for purposes of your looking through the 

24 documents? 

25 A. Right, 

page 143 

page 144 

1 Q. There was no analysis that was done 

2 of the documents? 

3 A. No. 

4 Q. You didn't feel like you were being 

5 asked for your opinions? 

6 A. No. Once I found out the only question was, 

7 have you or have you not seen them? And I answered, 

8 no, I have never seen them, I assumed that there was 

9 no more importance to my wasting time — maybe I 

10 shouldn't say that — using the time to study them 

11 further. 

12 Q. So you didn't draw any opinions or 

13 conclusions about whether the documents represented 

14 new knowledge or old knowledge on any subject that 

15 the trust was aware of? 

16 A. Well, I said, I said I had never seen them. 

17 I didn't go any further. And that was that. 

18 Q. I take it if somebody were to ask you 

19 to discuss what impact those documents would have 

20 had on the trust's decisions once it opened its 

21 doors, that that is something that you could not 

22 comment on from personal knowledge; correct? 

23 A. Well, you remember you asked me this morning 

24 a question substantially the same as this one. And 

25 I said that I would be a bit concerned and would — 

page 144 

page 145 

1 I don't know what decisions I would make other than 

2 I'll turn to somebody and say, hey, how about this? 

3 Q. I understand that. That's really 

4 what I'm trying — I understand that and remember 

5 you saying that. I'm not trying to go back over 

6 that. 

7 A. Okay. 

8 Q. I'm trying to ask you a related 

9 question. 

10 A. Oh, all right. 

11 Q. Which is, what you looked at is a 
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total of how many pages of documents? 

A. Stood about that high (indicating). 

THE WITNESS: Noting four inches. 

MR. BERNICK: Noting four inches. 

Q. And that you refilled through them; 

correct? 

A. Yes. 

Q. I mean, you know from your own 

experience as a judge and as litigator there's a 
limit to what you can understand about truth in the 
world from looking at a stack of documents? 

A. I don't want to argue with you, Mr. Bernick; 

of course. 

Q. And all that I'm saying is for you to 

145 

146 

then, or if somebody were to say, gee, based upon 
that stack of four inches of documents, here's how 
the world would have changed for the trust back in 
1988 and 1989, from your own point of view that that 
would be a matter of speculation; correct? 

A. I would think that's fair, yes. 

Q. Okay. Now, probably the reason I 

asked you those questions is that there's a document 
that got written from yourself to the file on March 
25 of 1999? 

A. 1999? 

Q. 1999. This year. I'll just give you 

my highlighted part of it; because the highlighting 
is everything, therefore reveals nothing. 

(Handing; pause.) 

Was that a memo that you wrote on 

March 25 — 

A. I did indeed. 

Q. — 1999. And it reflects does it not 

that you got a call that morning, that is, the 
morning of March 25 from Harold Segall who told you 
that the prior day David Austern was in his office 
going over preparation of the trustees' lawsuit, and 
then you went on to say, according to Harold, the 
tobacco company lawyers have demanded to take the 
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depositions of former trustees such as yourself. 
Judge Tyler, to ask some silly questions. 

And you go on to quote a question 
that says, quote, if you had read all these 
documents at the time you were a trustee at the 
Manville trust, would you have authorized the 
present suit? And you go on to say, this is the 
most ridiculous one that's going to be asked. Is 
that fair? That's what — 

A. I didn't use that phrase, I don't think — 

yes, it is, that's right, I did say that. Forgive 
me, Mr. Bernick. I sinned. 

Q. That's okay. All I want to ask you 

is, why was that question, at least from your own 
point of view, so ridiculous, and I think you say, 
later on, a waste of time? 

A. Because it sounds so speculative. 

Q. That is the question that — 

A. Yeah. 

Q. — that is posed there? 
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21 A. I could say very little on that. 

22 what ... 

23 Q. Okay. Do you still have those 

24 documents, the ones that you were shown? I'll tell 

25 you the reason I ask that question is that we got a 
page 147 

page 148 

1 copy of what looks like a folder saying "Bliley 

2 Asbestos Documents," and it looks like it was a 

3 folder produced from your files. I don't know 

4 whether this simply reflects the fact there was an 

5 empty folder in your file or whether there was a 

6 full folder in your file. 

7 A. This has to do with asbestos documents. 

8 Q. I'll tell you that the Bliley 

9 documents are a collection of documents that were 

10 produced by the tobacco companies. That's why I'm 

11 asking you the question. 

12 A. There's no date, of course. 

13 Q. Do you know, do you still have those 

14 documents around? 

15 A. I certainly can look. I don't really 

16 remember, they were fairly heavy and I don't — but 

17 I can check, I may. 

18 (Exhibit No. 42 March 25, 1999 memo 

19 marked for identification.) 

20 MR. BERNICK: I'd like to just mark 

21 as, what's the exhibit we're on, 42, Judge Tyler, 

22 the March 25, 1999 memo that you just had something 

23 of a chuckle over with us. 

24 A. What will that do for me? 

25 Q. It will just make it a matter of 

page 148 

page 149 

1 record. I showed you that piece of paper. 

2 A. Oh, yes. 

3 Q. Is exhibit 42 that memo? 

4 A. Fine. That's fine. 

5 Q. Let me just ask you a few more 

6 questions and then I'll be done. 

7 Have you been involved in any other 

8 litigation concerning the tobacco industry apart 

9 from your appearance here today in this case? 

10 A. Involved meaning what? 

11 Q. Have you been involved, have you 

12 played any kind of role in the analysis of or 

13 prosecution of litigation concerning the tobacco 

14 industry? 

15 A. Yeah. There have been men and women in my 

16 office who have been, but I've never had anything to 

17 do with that. 

18 Q. I remember seeing some coverage of a 

19 class action lawsuit I think it was a securities 

20 suit that was being prosecuted against Philip 

21 Morris. 

22 A. Yes. 

23 Q. Is that the case that you have 

24 reference to? 

25 A. That could be so, yes. 

page 149 

page 150 

1 Q. You didn't personally have any 

2 involvement in that? 
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A. Nothing, no. No. I know that there was such 

a case but that's all. 

Q. But you personally have not been 

involved in the analysis or prosecution of any case 
concerning the tobacco industry? 

A. I have not. 

Q. Have you ever become, have you ever 

been asked to become involved in something like 
this, has anyone approached you about the 
possibility of being involved in litigation 
concerning the tobacco industry? 

A. Me personally, no. 

Q. Would the same thing be true of 

others at your firm, are there others at your 
firm — setting aside the class action securities 
case against Philip Morris, is there anyone else in 
your firm whose been involved in litigation 
concerning the tobacco industry? 

A. I'm sure there have been but not, I can't say 

that I knew anything about the details. 

Q. Have you ever had any professional 

relationships with lawyers who were involved in 
prosecuting asbestos claims? 
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A. 

Asbestos? 


Q. Yes. 

A. 

I can't recall any. 


Q. Were you ever consulted in connection 

with the asbestos litigation brought against other 
asbestos companies? 

A. No. 

Q. Has your firm ever been retained in 

connection with that that you're aware of? 

A. I'm not aware of it. 

Q. Because you don't think your firm has 

represented other asbestos companies? 

A. I don't think so. I think I'd know about 

that, and I don't. 

MR. BERNICK: If you give me a moment 
to talk to my colleagues at the end of the table, we 
might be able to wind up the deposition. 

THE WITNESS: Of course. Sure. 

Q. Do you live in [DELETED]? 

A. Do I live in [DELETED]? 

Q. Yes. 

A. During the week I do, yes. 

Q. But apart from that, is your 

residence, where do you reside? 

MR. BICKS: This is all on the 
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record? 

MR. BERNICK: Yes. That's fine. 

A. Yes. Where do I reside? 

Q. Yes. 

A. [DELETED]. 

Q. I think you mentioned that you had 

some property in Upstate New York. Do you have a 
second home anywhere? 

A. No. In [DELETED], 

MR. BERNICK: Just give me a moment 
to talk with my ... 
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THE WITNESS: Surely. 

THE VIDEOGRAPHER: Off the record at 

2:34. 

(Recess taken at 2:34 p.m.) 
(Reconvening at 2:35 p.m.) 

THE VIDEOGRAPHER: Back on the record 

at 2:35. 

BY MR. BERNICK: 

Q. Mr. Tyler, when you wrote this memo 

of March 25, exhibit 42 to your file, was that in 
the ordinary course of your business? I see that 
you've got a lot of memos that you tend to write to 
the file. Is that a fairly routine practice of 
yours when you have a conversation that relates to 
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your professional work that you write a memo to 
file? 

A. Frequently that is true. Also Mr. Segall is 

a former law partner of mine and we're very close, 
and I was grateful for this heads-up because I 
couldn't figure out what I hadn't had any chance to 
talk to Peter Bicks, and I don't think I had even 
had a chance to talk to David Austern or anybody 
else. 

Q. But basically this memo that is 

exhibit 42 is something that you wrote and then 
maintained in the ordinary course of your work as an 
attorney? 

A. Yes. And, specifically, if as and when I 

were to be deposed, I wanted this as an aid memoir, 
even though I wasn't sure of course that this was 
going to happen this way, but I wanted to have any 
frame of reference I could get. 

MR. BERNICK: Those are all the 
questions we have today. Judge Tyler; appreciate 
your time. 

THE VIDEOGRAPHER: Off the record at 


2:37. 


(Witness excused; deposition adjourned.) 
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